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IN THE HIGH COURT OF JUSTICE 

QUEENS BENCH DIVISION 

Claim Form issued 19 December 2012 

      Claim No.HQ12D05474     

BETWEEN:  

MS AYODELE ADELE VAUGHAN 

                                                                                                                      Claimant 

-and- 

(1) LONDON BOROUGH OF LEWISHAM  

(2) RALPH WILKINSON 

(3) CHRISTINE GRICE 

(4) ELAINE SMITH 

(5) VALERIE GONSALVES 

(6) ELAINE HATTAM 

(7) KATE PARSLEY 

Defendant 

CLAIMANT’S SKELETON ARGUMENT FOR HER RESPONSE 

TO THE D’s STRIKEOUT’ & EXTENDED CIVIL RESTRAINT    

APPLICATIONS:  

FOR THE HEARING ON 28
TH

 & 29
TH

 NOVEMBER 2013 

 

[Square brackets refer to [volume/tab/page/paragraph] in Bundles C1 – C5]. The 

Court is recommended to read the following documents in advance, together with this 

skeleton and the references contained within it- (Reading list): 

(a) Chronology [C1/5]; 

(b) C’s Claim form dated 19 December 2012 [C1/8/108 - 109] and re-amended 

particulars of claim dated 31 July 2013 (including 14 page appendix) [C1/9];  

(c) D’s Defence dated signed 18 July 2013 [C1/8/110 - 152]; 

(d) D’s Reply dated 13 August 2013 (including Reply summary and 17 page 

appendix) [C1/10]; 

(e) C’s Application Notice [C1/3]; 

(f) C’s skeleton argument no.2 dated 14 November 2013, (in support of C’s 

Application Notice) [C1/2]; 

(g) C’s seventh witness statement dated 14 November 2013 [C1/6]; 

(h) C’s eighth witness statement dated 14 November 2013 [C1/7]; 

(i) C’s Draft list of issues [C1/11/326.2 – 326.3].  



Claim number HQ12D05474 
Skeleton argument for the Claimant’s response to D’s Applications  

14 November 2013 

Page 2 of 51 

Estimated length of reading time: 7 hours 

Length of hearing: 2 days (as requested by the D’s, and 2 hours for C’s Application 

Notice) 

 

Introduction 

1 This action is about the defamation of C’s character, involving 7 Defendants’ and 

the words complained of constitute libel, (approximately 34 statements) and 

slander, (approximately 50 statements). There is also a claim pursuant to the 

Human Rights Act, which the D’s failed to address in their Defence. The reason 

for this action is for C to restore her reputation and vindicate herself. C’s purpose 

‘must be objectively ascertained, that is, by reference to what a reasonable man 

placed in his situation would have in mind when initiating or pursuing the 

actions’, see Lord Bridge LJ’s comments in Goldsmith v Sperrings [1977] 1 

WLR 478 p499F and Wallis v Valentine [2003] EMLR 8 at [32].
1
 

 

2 C also relies on her Application Notice [C1/3], her skeleton argument in support 

of her Application Notice [C1/2] and her seventh [C1/6] and eighth [C1/7] 

witness statements dated 14 November 2013 and attached exhibit AAV1 [C1 – 

C5/11 – 60/326.1a- 326.1815]. The factual background to the circumstances 

leading up to this action (including the procedural history
2
) is set out in paragraph 

2 of C’s skeleton argument no.2
3
 [C1/2], C’s Reply to the Defence [C1/10] and 

C’s consolidated chronology [C1/5].  

 

                                                 
1
Lord Bridge LJ also said ‘no object which a claimant might seek to obtain could be condemned as a 

collateral advantage if it was reasonably related to the provision of some sort of redress for that 

grievance’. 
2
i.e. from pre-action correspondence in November/December 2012 to C issuing her original PoC on 13 

February 2013, parties interim applications in February/March 2013, summary judgment in relation to 

the former D8 in April 2013, the lifting of the ‘stay’ in May 2013, the issuing of the Defence in July 

2013 and the Reply in August 2013. 
3
For her Notice Application dated 16 October 2013. 
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D’s Applications 

D’s application for an extended civil restraint order against C 

3 The D’s waited nearly 7 months, (after C’s application for an interim injunction 

was refused by Mrs Justice Sharp and nearly 6 months since Dr Williams was 

granted summary judgment)
4
 before making their application for an extended 

restraint order. The application would and should have been made right away if 

the D’s truly believe that C needs to be restrained. However flexible the concept 

of promptness, it cannot stretch to accommodate these facts. In Bhamjee v 

Forsdick [2004] 1 WLR 88 the Court of Appeal reviewed the powers of the courts 

to make such orders. One such power, a ‘Grepe v Loam Order’, the Court 

renamed a ‘civil restraint order’, which would be appropriate in cases where 

[A16.39]
5
: 

‘… the litigant’s conduct has the hallmark of one who is content to indulge in a 

course of conduct which evidences an obsessive resort to litigation and a 

disregard of the need to have reasonable grounds for making an application to 

the court. Normally we would not expect a civil restraint order to be made until 

after the litigant has made a number of applications in a single set of 

proceedings all of which have been dismissed because they were totally devoid 

of merit. The characteristics of “vexatious” conduct set out by Lord Bingham of 

Cornhill CJ in his judgment in Attorney General v Barker [2000] 1 FLR 759 

(see para 7 above) may be a useful indicator of the need for a civil restraint 

order.’ 

 

4 A precondition of an ‘extended civil restraint order’ is that the person against 

whom the order is sought has ‘habitually’ and ‘persistently’ and ‘without any 

reasonable ground instituted vexatious civil proceedings’ or made ‘vexatious 

applications’ whether in the High Court or any inferior court and whether against 

the same person or against different persons. C refers the Court to the guidance in 

                                                 
4
C was criticised by Sharp J in her judgment for bringing her application for an interim injunction, just 

3 months after she lodged her claim, (despite being unrepresented and having a disability- mental 

health condition). The D’s have no such disadvantages. 
5
Also see paragraph 42 
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Attorney General v Barker [2000] 1 FLR, 759 [A11.22 - 23], which sets out the 

type of behaviour which could be described as persistent for these purposes. In 

this case, it was held, dismissing the application, that the Attorney General had 

failed to satisfy the conditions required under s.42(1).  

 

5 In Attorney General v Barker, there was no evidence of an element of repetition 

to found a claim that the Claimant, (who had 19 actions struck out), had habitually 

and persistently initiated vexatious civil proceedings, since the Claimant had not 

continued to litigate earlier unsuccessful actions repeatedly relying on the same 

cause of action. The characteristics of ‘vexatious conduct’ set out by Lord 

Bingham were as follows at [A11.19]: 

“The hallmark of a vexatious proceeding is in my judgment that it has little or 

no basis in law (or at least no discernible basis); that whatever the intention of 

the proceeding may be, its effect is to subject the defendant to inconvenience, 

harassment and expense out of all proportion to any gain likely to accrue to the 

claimant; and that it involves an abuse of the process of the court, meaning by 

that a use of the court process for a purpose or in a way which is significantly 

different from the ordinary and proper use of the court process.” 
 

6 With reference to proceedings under s.42 Senior Courts Act 1981, in ‘The 

Treasury Solicitor and Vexatious Litigants’ (The Treasury Solicitor July 2010) 

states:  

‘In determining whether a litigant is likely to fall within this category and, 

therefore, be considered an appropriate candidate for an application, one of the 

Law Officers will look at:  

a) the number and type of proceedings;  

b) the individual’s conduct and character displayed during those 

proceedings;  

c) the degree of hardship suffered by complainants;  

d) the likelihood of unmeritorious litigation continuing if not restricted 

from doing so.’  
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7 In Attorney General v Barker at [22]: Lord Bingham stated the following: 

‘From extensive experience of dealing with applications under section 42 the 

court has become familiar with the hallmark of persistent and habitual litigious 

activity. The hallmark usually is:  

a. that the plaintiff sues the same party repeatedly in reliance on essentially the 

same cause of action, perhaps with minor variations, after it has been ruled 

upon, thereby imposing on defendants the burden of resisting claim after claim;  

b. that the claimant relies on essentially the same cause of action, perhaps with 

minor variations, after it has been ruled upon, in actions against successive 

parties who if they were to be sued at all should have been joined in the same 

action;  

c. that the claimant automatically challenges every adverse decision on appeal;  

d. that the claimant refuses to take any notice of or give any effect to orders of 

the court.  

The essential vice of habitual and persistent litigation is keeping on and on 

litigating when earlier litigation has been unsuccessful and when on any 

rational and objective assessment the time has come to stop.’ 

 

 

8 Addressing the hallmarks: 

a) Hallmark 1: The D1’s inherited C’s original Tribunal claims 1 - 3. It was party 

to the claims only because C’s contract of employment transferred to it. D2, 

D3, D4, D5, D6 and D7 were not party to these Tribunal claims- they were 

also not party to C’s 4
th

 or 9
th

 claims
6
. Further to this, the tribunal claims and 

this claim are different causes of action; 

b) Hallmark 2: C has had only one claim struck out, (against any of the 

Defendants’- D1), as the judge concluded that the matter had already been 

ruled upon. D2 – D7 were not party to this claim; 

c) Hallmark 3: C has not automatically challenged every adverse decision on 

appeal. C has launched 4 appeals in relation to her previous tribunal claims: 

C’s 1
st
 appeal resulted in her successfully arguing at the EAT that her evidence 

should be put back into the trial bundle
7
, appeals 2 and 3 were not upheld, but 

                                                 
6
Also, D2, D6 & D7 were not party to claims 5 – 7; D3, D4, D5 & D7 were not party to claims 7 & 8.  

7
Hence C’s withdrawal of the appeal at the EAT oral hearing: [C4/52/326.1360b]- EAT order dated 5 

January 2012. The Defendants’ had removed around 80 pages of C’s evidence from the joint bundle, 
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one of these resulted in the Employment Appeal Tribunal recommending that 

the Tribunal reconsider its decision [C5/55/326.1553 – 326.1556]
8
, therefore it 

must have considered that there was some merit in C’s appeal. C’s 4
th

 appeal 

(to the Court of Appeal) was withdrawn. C has not appealed any decision of 

this Court, (although there have been 4 adverse ones
9
.); 

d) C has never failed to take notice of an order of the Court, but the evidence 

shows that the D’s have
10

.  

 

9 The D’s are seeking an extended civil restraint order in regard to ‘future claims 

concerning or arising from C’s employment by the First Defendant’. C has made 

it clear in her seventh witness statement that she has no intention of bringing any 

further claims. C made it clear in her e-mail to the Tribunal on 26 March 2013 

withdrawing her claims, that she has no intention of pursuing those claims 

[C5/57/326.1578 – 326.1632]. Other than the claims in this action, (none of which 

have been determined to be vexatious), C has no other outstanding claims against 

anyone. There is clearly no risk of her bringing any other claims. C has made it 

clear that her request relating to the issue of the D’s contempt should not be 

considered until trial. Should the Court decline to refer the matter, C does not 

                                                                                                                                            
just before the 20 day tribunal hearing in January/February 2012, and the Tribunal refused to direct 

them to put it back in. The Tribunal subsequently failed to consider the evidence during the full 

hearing. This was part of the basis of C subsequent appeal to the Court of Appeal.  
8
In relation to the case management decision to refuse to admit C’s covert recordings and transcripts as 

evidence: Vaughan v London Borough of Lewisham & Ors [2013] UKEAT/0534/12/SM. It was held 

that the Tribunal could not make a blanket ruling that C could not admit her covert recordings and 

transcripts into evidence and that she should be required to have the recordings professionally 

transcribed, as opposed to transcribing them herself, (which would cost her in excess of £10,000)- 

which she could not afford as an unemployed Claimant with no savings. 
9
Sharp J’s refusal of C’s application for an interim injunction against the D’s and her order for £10,000 

costs against C in relation to this and Nicol J’s striking out of C’s claim against the former 8
th

 D in this 

action and her order for £12,000 in costs in relation to this. 
10

See para 27 of C’s skeleton argument number 2 [C1/2]- The D’s failure to comply with Moloney J’s 

order sealed on 28 May 2013. 
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intend to pursue the issue, as C has made it clear that in the alternative, she would 

be happy for the Court to consider another penalty for the D’s. 

 

10 In light of the above and the fact that C’s conduct clearly does not fit the criteria 

required for an extended civil restraint order to be made, the imposition of such an 

order is unwarranted and unnecessary. C also refers the Court to the well-known 

principle enunciated by Lord Parker CJ in re Vernazza [1959] 1 WLR 622 at 

[A3.624], which considered the question whether proceedings instituted by the 

respondent were vexatious. It is submitted that none of the proceedings in this 

case can be said to be vexatious. The statement of claim discloses a cause of 

action.
11

  

 

11 Further to the above, there is a requirement to look at the whole picture. In 

Attorney-General v Covey; Attorney-General v Matthews [2001] EWCA Civ 254 

it was held at [61]:  

"… In deciding whether the conditions set out in section 42 are met, it is 

necessary to look at the whole picture. It is the cumulative effect of Dr 

Matthews' activities, both against the individuals who are drawn into the 

proceedings and on the administration of justice generally that has to be taken 

into account." 

 

If granted, the D’s application for an extended civil restraint order would be 

unlawfully imposed because the D’s have mislead the Court by using fraudulent 

evidence and/or evidence unlawfully obtained against the European Convention. 

 

 

 

                                                 
11

Also see paragraph 72 of this skeleton argument which highlights the fact that the D’s Counsel 

accepted that C’s application to lift the ‘stay’ had merit. 
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D’s ‘Strike out’ Application 

12 The D’s have been ‘toying’ with the possibility of a ‘strike out’ application since 

May 2013
12

, yet did nothing until now. If a claim is said to be an abuse of the 

process, it should be struck out sooner rather than later, see Jameel at [54]. Under 

the jurisdiction available under r 24 of the Civil Procedure Rules in relation to 

questions of fact, it is submitted that C's claim cannot be stopped at this stage. 

Where the defendant brings an application to strike out before the facts of the case 

have been investigated it is necessary to proceed on the basis that the facts alleged 

in the Statement of Claim are true, including the circumstances of publication 

insofar as they are relevant to meaning).
13

 The exchange of witness statements has 

not yet taken place, thus limiting the amount of information available as to the 

relevant factual matters which would be considered at trial. At this hearing, 

neither side will have the opportunity to give evidence on oath or explain their 

position, nor the relevant evidence be tested in cross-examination. 

 

13 The D’s have not made their application on the ground that the words complained 

of are incapable of bearing the meaning pleaded. The issue of meaning is in 

dispute. On this basis alone the D’s application for dismissing C’s claims cannot 

be and should not be considered. C has made an application for the Court to 

consider at a preliminary hearing, amongst other things, the issue of meaning; this 

will have an impact on C’s plea of malice. For the purposes of this hearing, 

                                                 
12

See the D’s skeleton argument dated 23 May 2013 [C5/57/326.1645/5]. 
13

C has also alleged criminal conduct/contempt on the part of the D’s and submitted evidence in 

support of this and requested that the matter be dealt with at trial because it overlaps with the trial, 

(where all the relevant issues of fact will be before the court and the witness statements can be 

considered against the totality of the evidence). 
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neither party has made any application for the Court to determine whether and to 

what extent the words complained of, (in excess of 6 dozen statements), are 

capable of bearing the meanings attributed to them by C or what meanings are 

defamatory of C.  

 

14 Indeed, it is not possible in the time allocated and on the sample of material before 

the Court today to determine the issues of meaning
14

 and whether or not the words 

are defamatory, as this would also require a proper examination of the evidence in 

order to determine the innuendo meanings and whether or not the words are in fact 

false. Not all of the publications complained of are before the Court today, (this 

includes D1’s SOSR bundle, which is in excess of 350 pages). The D’s have also 

objected to C playing her recordings, (which include the publications complained 

of- slander). The D’s have already conceded that some of the words complained 

of are defamatory and C believes that the Court will also go on to find at the 

preliminary hearing, (should it order one), that the words complained of are 

capable of bearing the defamatory meaning alleged by her.
15

 These matters are 

obviously cumulative and will have to be assessed in the round. The Court is 

therefore entitled to refuse to strike out C’s libel/slander action on this ground 

alone. 

 

15 The D’s are effectively seeking summary judgment on the issue of malice. 

However, there are compelling reasons why the issue of malice should be 

                                                 
14

The threshold for shutting out a meaning is a relatively high one: it is an exercise in generosity not 

parsimony: per Sedley LJ on Berosovsky v Forbes Inc [2001] EMLR 1030 at [16]. See also Jameel v 

The Wall Street Journal SprL [2004] EMLR 6. 
15

C has set out the reasons for this in her seventh and eighth witness statements and her skeleton 

argument no.2 in support of her Application Notice, [C1/2]. 
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disposed of at trial. Much of the facts are formally in issue and C urges the Court 

to take the view that given the fact that the evidence of the relevant documents is 

consistent with C’s pleaded case, (and fatally undermines the D’s), it is unlikely to 

be challenged with any success at trial. It is clear from C’s 2 statements of case 

that the evidence in support of her claims raise a case to answer. The D’s admit 

liability for all the publications complained of except those set out at paragraphs 

21.2 – 21.2y and 21.3 – 21.3l of the C’s re-amended PoC.
16

 There is therefore a 

triable issue in respect of the D’s liability for the publication. 

 

16 This case raises interesting questions about the future development of the law. C 

refers the Court to Tugendhat J's words in Lewis v Metropolitan Police [2011] 

EWHC 781 (QB) at [A32.116], ‘The law in relation to qualified privilege as it 

applies to publications made by a public authority is difficult and is developing.’ 

Also see the Court of Appeal decision in, Lonrho Plc v Al-Fayed (No.5) [1993] 1 

W.L.R. 1489 citing Lonrho Plc v Fayed (No. 2) [1992] 1 W.L.R. 1 at [1499A]: 

‘novel and difficult points of law in an expanding field of law should not be 

determined against a plaintiff’.  

 

17 A statement of case in an area of developing jurisprudence should not be struck 

out where it raises a serious issue of fact that can only be determined by hearing 

oral evidence, see the Court of Appeal decision in Partco Group Ltd v Wragg 

[2002] EWCA Civ 594 [A15.48]. In such areas, decisions should be based upon 

actual findings of fact, see Farah v British Airways (unreported) 6th December 

                                                 
16

Which in any event they have no real prospect at trial of successfully denying it, as C has can produce 

the relevant evidence, (in the form of the covert recordings and transcripts and D1’s own SOSR notes) 

which prove the D’s liability. 
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1999 (CA) per Lord Woolf M.R. at para 35. Also see Lonrho Plc v Al-Fayed 

(No.5) [1993] 1 W.L.R. 1489 at [1493E]: 

‘1493E But the issue as to what the plaintiffs' purpose is in bringing this action 

is an issue of fact which is disputed and it cannot, in my judgment, be decided at 

an interlocutory stage on the tendentious affidavits of the solicitors on each 

side. It can only be decided at the trial: compare Speed Seal Products Ltd. v. 

Paddington [1985] 1 W.L.R. 1327.’ 

 
 

18 In C’s view, it would also be wrong to shut her out from advancing a case founded 

on s6 of the Human Rights Act 1998 and Art.8 of the Convention. D1 is obligated 

under the HRA 1998 to respect the C’s Art 8 right to her reputation and therefore 

under a duty not to publish the offending material.
17

 The Court as a public 

authority is equally under a duty to ensure that Convention rights are respected. 

 

19 Summary judgment should not be granted in a libel claim where there is a material 

issue of fact between parties, because such issues must be decided by the jury 

(Senior Courts Act 1981, s.69: Safeway Stores Plc v Tate [2001] QB 1120 [A12]). 

The issue of whether or not the evidence is probative is a matter of fact for the 

main trial.
18

 In the context of libel actions, and the right to a jury trial, (as things 

currently stand) judgment should not be given at any stage which has the effect of 

depriving the parties of a jury decision in any case where the defence or claim, as 

the case may be, may depend upon a finding of fact which would be properly open 

to a tribunal.
19

 The disposal of the C’s claim or part of a claim by way of summary 

                                                 
17

If D1 was prevented by operation of the HRA 1998 from publishing, it therefore lost the foundation 

for its claim to qualified privilege. 
18

The particulars pleaded in relation to the covert recordings and transcripts, (the facts and matters 

relied on by C (including in support of her innuendo meanings and imputations) is disputed, therefore 

proof of the particulars relied on in support of is necessary. 
19

See Alexander v Arts Council Miller v Associated Newspapers Ltd [2003] EWHC 2799 (QB) at 

[13]; Wallis v Valentine [2003] EMLR 8 at [13] and further, the approach of Eady J in Bataille v 

Newland [2002] EWHC 1692 (QB) at pp6-7 cited at para 32.32 of Gatley on Libel and Slander (11th 

ed). 
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judgment raises issues in relation to the ECHR Art.6 right of access to a Court and 

as such the Court should be wary of trying issues of fact on evidence where the 

facts are credible and are to be set against the facts being advanced by the other 

side. Choosing between them is the function of the trial judge, not the judge on an 

interim application.
20

  

 

Meaning: context and innuendo 

20 The determination of meaning must be assessed within the context in which it was 

published, and not by simply extracting certain phrases, (but on an evaluation of 

those words in their context), see Charleston v News Group Newspapers [1995] 2 

AC 65. The words used by the D’s in their context reinforced the defamatory 

meanings.
21

 C has pleaded that the true meaning of the defamatory words 

complained of in the publications is essentially concerned with the specific 

allegations imputing a defect of personal character, actual guilt of the grave 

allegations (and her denials of them- dishonesty), incompetence, laziness, 

obstructiveness, unruliness and intimidation, and/or unfitness for her 

office/job/post/purpose’, which was the serious theme of the publications
22

. In the 

publication complained of, (D1’s SOSR bundle) D5 states the following about C: 

‘I do not know her to be a competent worker. That did not come across to me’ 

                                                 
20

Claims involving the investigation of the D’s state of mind, such as the issue of malice in a defence of 

qualified privilege in a defamation claim, are not suitable for summary judgment (Hayter v Fahie 

[2008] EWCA Civ, LTL 28/10/2008 [A22]) and where an issue requires the Court to consider conduct 

over a period of time, it is unlikely that the issue can be disposed on an application for summary 

judgment (Celdor Productions Ltd v Melville [2004] EWHC 2362 (Ch), 28 (1) IPDIO [A17]), also see 

Blackstone's Civil Practice 2013: paragraph 34.22. 
21

The words complained of are an attack on C’s reputation and her general character, and hold her up to 

ridicule and contempt. 
22

At para 175 of C’s Reply, [C1/10]: The defamatory sting is no where near as grave as that of the 

specific words complained of, therefore proof of its truth in relation to all the words complained of will 

also not justify the other publications and/or ‘the whole’, this rationale is in keeping with the comments 

of Laws LJ in Rothschild v Associated Newspapers Limited [2013] EWCA Civ 197 (at [2]).  
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[C4/52/1378h]. This is just one example of the clear context which supports C’s 

pleaded meaning. Even if the words are not defamatory in their natural and 

ordinary meaning, they bear an innuendo meaning to the same effect. There is no 

room for any less serious meaning. 

 

21 C’s pleaded innuendo meaning is that the statements meant and were intended to 

convey that she had manifested particular deficiencies and was also not fit for her 

office/job/post/purpose
23

. The D’s have not pleaded that this meaning is not 

capable of bearing this meaning and there is there has been no plea of 

justification, qualified privilege or any other Defence in relation to it.
24

 In 

particular, the D’s pleaded meanings cannot justify the following words 

complained of in their ordinary and natural meaning
25

:  

‘She wouldn’t meet face-to-face with any young person…..very poor work 

output’
26

; ‘I think she avoided doing all work’
27

;  

 

‘There is no evidence of the work she was doing’
28

 

  

‘This fact coupled with Adele’s refusal to share detailed information about her 

condition to the Council’s OH service raises serious concerns about the trust we 

have in her’
29

.  

 

22 In construing the words complained if, it is necessary to take into consideration 

not only the actual words, but their context: see 3.29, p127 Gatley, 11
th

 Edn. In the 

present case the context relied upon includes, but is not limited to, the following: 

                                                 
23

At para 24 of C’s re-amended PoC, [C1/9]. 
24

C sets this out at para 182 of her Reply, [C1/10]. If the words complained of are held to bare C’s 

pleaded meanings, then the pleaded defence of justification, which does not seek to justify that 

meaning, falls away, as will be the case in relation to all C’s pleaded meanings. 
25

The first 3 issues, had they been true, (which is not admitted), required D1 to deal with them through 

its capability procedure). This would be the case for any employer. 
26

At 20.2l of C’s re-amended PoC, [C1/9]. 
27

At para 20.2m of C’s re-amended PoC, [C1/9]. 
28

At para 20.2n of C’s re-amended PoC, [C1/9]. 
29

At para 20.13g of C’s re-amended PoC, [C1/9]. 
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22.1 The tone of the publications, (both written and oral)
30

; 

22.2 D1’s SOSR hearing bundle, (which include the words complained of 

and contain the evidence/facts and matters that C refers to in her re-amended 

PoC, Reply); 

22.3 The SOSR hearings, which took place on 27 and 28 February, 6 March 

2012, (which include the words complained of, and which C covertly 

recorded), and on 22 March 2012. D1’s SOSR notes do not contain the entire 

context. C alleges that the notes were tampered with and that this is evidence 

of malice and demonstrates that the use of the note-taker was not in pursuit of 

a legitimate; 

22.4 D3’s oral SOSR presentation on 27 February 2012, (which include the 

words complained of, and which C covertly recorded). D3’s written SOSR 

presentation does not contain the entire context of the oral presentation, which 

C covertly recorded; 

 

23 An innuendo meaning is now defined by Practice Direction 53 paragraph 2.3 (1) 

as ‘a meaning alleged to be conveyed to some person by reason of knowing facts 

extraneous to the words complained of’.
31

 The extraneous particulars pleaded in 

                                                 
30

C has pleaded that she relies on the context of the entire publications. Para 42 of the C’s re-amended 

PoC also states [C1/9]: ‘The Defendants’ deliberately framed and expressed the words complained 

about so that their tone and language conveyed an even more harmful and sinister impression. They 

did this using emotive, extravagant, sensational and inflammatory language. This was designed to 

utterly destroy the Claimants’ credibility and reputation, cause the maximum amount of hurt, 

embarrassment, annoyance and emotional and mental distress.’ Also see paragraph 199 of C’s reply 

[C1/10]: ‘It is reasonable to impute the Claimant’s pleaded meanings from the context of the entire 

publications and the tone.’ Also see paragraph 200 of C’s Reply [C1/10]: ‘The publications 

complained of, (including her covert recordings and transcripts) contain the Claimant's denials of 

the words complained of, which she expressed in firm and convincing terms and the words 

complained of, in context, is couched in terms which clearly cause the ordinary reasonable 

reader/listener to conclude that the Claimant's denials are untrue.’ 
31

The words complained of are said to convey the imputations pleaded by way of natural and ordinary 

and/or inferential meaning and/or by way of innuendo. There is clear evidence before the Court that 

Susan Funnell and/or Jocelyn Heyford and/or Unison, who read the publications complained of and or 
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support of this are set out at paragraphs 39.13L, 53- 54.22, 56.1 – 56.5, 56.7 and 

65 - 67 of C’s seventh witness statement [C1/6]. The more serious allegations of 

dishonesty, incompetence, and/or unfitness for her office/job/post/purpose, (which 

C submits the words complained of plainly bear), cannot be proved. Even if the 

less serious allegations might be proved, (which is not admitted), still the 

allegations of dishonesty, incompetence, and/or unfitness for her 

office/job/post/purpose are so much more serious (they are ‘the words not proved 

to be true’) that they would plainly have materially, indeed seriously, injured the 

C's reputation. The D’s have not come close to pleading facts which, if proved, 

would justify the sting of the libel. Therefore, because the more serious allegations 

are plainly borne by these words and are not capable of being proven true, (as the 

evidence submitted by C for this hearing clearly demonstrates), it follows that the 

plea of justification, as a whole, will fail.
32

  

 

24 It has long been held that it is defamatory of an individual to impute incompetence 

in their profession, see for example, what is said in Gatley at para 2.27, which 

cites Hackenschmidt v Odhams Press, The Times, October 23, 24 1950. It is C’s 

contention that the words complained of are not true and materially injure C’s 

reputation, (having regard to all the defamatory statements)
33

.  They disparage her 

in the eyes of the average right-thinking man. (C refers the Court to the Court of 

                                                                                                                                            
heard the words/publications complained of), knew all the facts set out in the Particulars of Innuendo or 

most of them, (the ordinary reasonable reader is taken to have turned over the pages, and found and 

read what he was directed to on the continuation pages) and could remember them, particularly as the 

Defendants’ made reference to specific pages in the publication complained of and they were given 

copies of the publications and/or notes were taken by them. 
32

It is important to note that the D’s are not trying to strike out C’s claim on the ground that the 

statements are substantially true, yet they do rely on their defence of qualified privilege. 
33

Whether or not a given set of words may be capable of bearing a defamatory meaning is often highly 

likely to depend on the context in which they were published, the mode of expression used by the 

publisher and the nature of the person about whom they are published.  
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Appeal decision in Drummond-Jackson v B.M.A [I970] 1 WLR 688. Lord 

Pearson said this at 698-699:  

'In any case, words may be defamatory of a trader or business man or 

professional man, though they do not impute any moral fault or defect of 

personal character. They can be defamatory of him if they impute lack of 

qualification, knowledge, skill, capacity, judgment or efficiency in the conduct 

of his trade or business or professional activity: Harman v. Delany 2 Stra. 898; 

Edsall v. Russell, 4 Man. & G. 1090; Botterill v. Whytehead (1879) 41 L.T.N.S. 

588; the Linotype case, 79 L.T. 8, 9 and 81 L.T. 331, 333; South Hetton Coal 

Ltd. v. North-Eastern News Association [I894]1 Q.B. 133; Griffiths v. Benn, 27 

T.L.R. 346; Dauncey v. Holloway [I901] 2 K.B. 441, 447 and Tournier v. 

National Provincial & Union Bank of England Ltd [I924] 1 K.B. 461, 477, per 

Scrutton L.J. It can be suggested that the article complained of in the present 

case impliedly imputes to the plaintiff lack of judgment and lack of efficiency in 

the conduct of his professional activity, inasmuch as he has adopted and 

practised and recommended a method of anaesthetising patients which (as the 

article says) is dangerous for the patients and may impede good dentistry. That 

suggestion is worthy to be considered by the jury or the judge acting as a jury, 

and should not be withdrawn from them or him.'
34

 

 

25 C has set out in her pleadings that she wishes inferences of malice to be made. 

The test the court will adopt in determining whether a defamatory innuendo can 

be inferred is, as in cases without innuendo, that of the ordinary reasonable man 

being communicated to.
35

 C’s Reply sets out the facts and matters relied on by her 

in relation to extrinsic matters to found an innuendo, which include the covert 

recordings and transcripts and the facts and matters which are found in the 

publications complained of and her SOSR bundle, (which she relies on as 

evidence of malice).
36

 In so far as C relies on extrinsic matters to found an 

innuendo
37

, she is entitled to adduce evidence to support the meanings which she 

                                                 
34

Also see Radio 2UE Sydney Pty Ltd v Chesterton [2008] NSWCA 66 
35

The test is not whether the pursuer has been offended but whether the reasonable person in the 

circumstances of the pursuer would regard the words as offensive. 
36

This sets out events spanning nearly a year and contains e-mails, letters and other documents 

exchanged between parties during this time frame. 
37

See paras 22 - 24 of C’s re-amended PoC [C1/9] & paras 177, 181, 185 – 186, 204, 232, 244, of C’s 

Reply [C1/10]. 
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has pleaded the words complained of, were meant or understood to mean: see 

34.38. p1176, Gatley, 11th Edn and Charleston v News Group Newspapers Ltd 

[1995] 2 A.C. 65 at [70]. This cannot possibly be dealt with during this hearing. 

 

26 There is a straightforward clash of evidence between C and the D’s.
38

 C’s 

evidence may or may not be believed, but this is not a case where it can be said 

that there is no evidence at all.
39

 The court must provisionally resolve all apparent 

conflicts of fact in the claimant’s favour, although there are important caveats, for 

example where the claimant’s evidence is 'fatally incoherent or self-contradictory': 

see Webster v British Gas Services Ltd [2003] EWHC 1188 (QB) at [17], per 

Tugendhat J. It would be contrary to the overriding requirement of fairness for the 

case to be decided without hearing oral evidence. The decision-maker at trial will 

usually have a better grasp of the case as a whole, because of the added benefits of 

hearing the evidence tested, of receiving more developed submissions and of 

having more time in which to digest and reflect on the materials.
40

 

 

Qualified privilege, contravention of the Data Protection Act 1998 and Malice 

 

The Contravention of the Data Protection Act 1998 

27 The first principle requires the processing to be fair and lawful and to take place 

with the data subject's consent. D1, (which is a public authority) cannot rely on 

the defence ‘qualified privilege’ in respect of a defamatory publication because 

                                                 
38

C has pleaded that the defence of qualified privilege can be rebutted by demonstrating malice on the 

part of the D's. That issue deals with the question of the truth or falsehood of the statements. 
39

The case requires the D’s to prove the truth of the words complained of. If they do not prove that, 

they have no defence of qualified privilege, because their allegations would then be shown to have 

been necessarily malicious.   
40

See the judgment of Mummery L.J. in The Bolton Pharmaceutical Company 100 Ltd v Doncaster 

Pharmaceuticals Group Ltd [2006] EWCA Civ 661. 
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the publication was not consistent with its public law duties.
41

 Questions of duty 

and interest are intensely fact-dependent. D1 cannot persuade the Court that it had 

a duty or interest to communicate information that it had disclosed unfairly, 

contrary to the Data Protection Act 1998, see Desmond v Foreman and others 

[2012] EWHC 1900 (QB) [A.34.67]. It is particularly unclear how Susan Funnell 

could have had an interest in receiving the information because D1 stated the 

following in its e-mail to C:  

‘When Ms Smith
42

 read out her presentation, she handed Mr Wilkinson a copy, 

to avoid verbatim notes of the presentation needing to be taken during the 

hearing.’ [C5/54/326.1551a].   

 

28 The words complained of were not published on an occasion of qualified privilege 

and alternatively, the limits or duty of interest was exceeded. As in Clift v Slough 

Borough Council (1) and Kelleher (2) [2009] EWHC 1550 (QB) [A27] the Court 

is equally under a duty to ensure that Convention rights are respected, it follows 

then that D1’s duty to C trumps the duty to any personnel of the external partner 

organisations. The D’s have shown nothing that could properly have prompted 

them to make the statements; they had no legal, social or moral duty to pass on the 

false, malicious and defamatory statements and sensitive data in the discharge of 

their office and such people had no interest in receiving it.
43

 The investigation was 

not about a serious matter of genuine public interest.
44

  

                                                 
41

C has set out her full argument in relation to this in her re-amended PoC (at paras 45.1 – 45.4, 47 – 48 

& 56 [C1/9]) and her Reply, at paras 3 – 4, 109- 111, 153, 215.43 and 261 – 269 [C1/10]. This includes 

the contravention of the Data Protection Act 1998 and the failure to observe/protect C’s Human Rights, 

therefore the privilege was lost. 
42

D4. 
43

There was no basis on which they could believe the allegation was true. It was simply a barrage of 

accusations made by the D’s, without any proper factual basis, and without any inquiry and without 

giving the C the opportunity to rebut it. 
44

The criticisms were not put to C in advance of publications, giving her an opportunity for them to 

respond and, (subject to the requirements of observing confidentiality), with her responses fairly 

represented in the report. 
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29 The Data Protection Act defines personal data as that which relates to a living 

individual who can be identified.
45

 D1 and D2 failed to seek the C’s consent in 

relation to this. Individuals should be able to choose whether or not their personal 

data is disclosed to a third-party, unless one of the Data Protection Act’s specific 

exemptions applies. In this case it is clear that they do not.
46

 In the case of the 

processing of sensitive personal data, at least one of the conditions in Schedule 3 

of the DPA must also be met.
47

 D1 also breached the C’s ‘rights of rectification’.
48

 

In order for sensitive personal data to be processed fairly it must also meet at least 

one of the conditions in Schedule 2. Where a public authority wishes to rely on 

qualified privilege, it is necessary for the authority to plead and prove that it has 

acted in a manner compatible with any Convention rights, (which are engaged) 

and which it did not. The D’s have failed to deal with her human rights claim. The 

result therefore is that their case is misconceived.  

 

30 D1 was not under a duty to communicate the information to the external note-

takers/third-parties and they in-turn did not have a corresponding duty or interest 

in receive it. Even if, (which it is not admitted), the publication of the words 

served a legitimate aim, the means used to impair the C’s Article 8 rights were 

                                                 
45

Data is defined as information which is processed automatically or recorded with the intention to 

process automatically or recorded as, or with the intention that it be, part of a manual ‘relevant filing 

system’ which is further defined in the Act. ‘Processing’ of the data is widely defined and covers all 

manner of use including obtaining, recording, holding, altering, retrieving, destroying or disclosing 

data. 
46

C had not consented to the words complained of being published or uttered to them. 
47

In particular, if anyone is deceived or misled when the information is obtained, then this is unlikely to 

be fair. More stringent protection is provided for sensitive data, which includes data about racial or 

ethnic origin, physical or mental health or condition, (which D1 included in the publications 

complained of). 
48

C was not given the opportunity to correct any data recorded about her, which was inaccurate or have 

any expression of opinion based on it, rectified, blocked, erased or destroyed. 
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more than was necessary to accomplish any legitimate aim and a fair balance was 

not struck between the C’s rights and the interests of D1. The reference to 

‘lawfully’ in the First Data Protection Principle applies to any form of conduct 

that is unlawful, including breach of confidence, libel, and harassment. As Patten J 

said in Murray v Express Newspapers Ltd [2007] EWHC 1908 (Ch) [200] EMLR 

22 [A20.72]: 

‘It seems to me that the reference to lawfully in Schedule 1, Part 1 must be 

construed by reference to the current state of the law in particular in relation to 

the misuse of confidential information. The draftsman of the Act has not 

attempted to give the word any wider or special meaning and it is therefore 

necessary to apply to the processor of the personal data the same obligations of 

confidentiality as would otherwise apply but for the Act’ 

 

 

31 As Patten J made clear in Murray, where the DPA applies, if processing is 

unlawful by reason of it breaching the general law of confidentiality (and thus any 

other general law) there will be a contravention of the First Data Protection 

Principle within the meaning of s.40(1), and a breach of s.4(4) of the DPA.
49

 D1 

came under a duty not to interfere with her rights under Article 8(1). C has 

pleaded that the publication was not justified under Article 8(2)- publication was 

not necessary for a legitimate aim and proportionate to that aim.  

 

32 The note-takers who received the publications were not employees of D1. Susan 

Funnell’s notes are also grossly inaccurate and/or deliberately falsified. These are 

also matters that go to the question of whether D1 arguably interfered with C’s 

Art.8 right to reputation, (were they justifiable in terms of Art.8(2) as being 

                                                 
49

See also Douglas v Hello! Ltd [2003] EWHC 786 (Ch) [2003] 3 All ER 996 and Clift v Slough 

Borough Council [2009] EWHC 1550 (QB) [2009] 4 All ER 756. 
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necessary in a democratic society in one of the prescribed interests). Huang v 

Home Secretary [2007] 2 A.C. 167, paragraph 19 should be applied:  

(i) the legitimate aim in question must be sufficiently important to justify the 

interference; 

(ii) the measures taken to achieve the legitimate aim must be rationally 

connected to it; 

(iii) the means used to impair the right must be no more than is necessary to 

accomplish the objective; and 

(iv) a fair balance must be struck between the rights of the individual and the 

interests of the community which requires a careful assessment of the severity 

and consequences of the interference.
50

 

 

 

33 C alleges that there is not an absence of malice to justify a free flow of 

information between the parties; (this issue can only be dealt with at trial). An 

important question for the Court is whether the publications/utterances were 

proportionate. C submits that the publication to those not likely to be directly 

approached by C was disproportionate, essentially because they were not at risk of 

harm from her.
51

  D’s defamatory statements were also produced and/or prepared 

in anticipation of the C’s further complaints and/or grievances and/or legal action 

relating to their conduct, therefore the disclosures to the third parties are not 

protected, see Bento v The Chief Constable of Bedfordshire Police [2012] 

EWHC 1525 (QB) [A33.103 - 104]: 

‘103. Sir Maurice's judgment made it clear that as matters stood in October 

1997 "no case has been found in which the courts held that a response to an 

anticipated attack may be covered by qualified privilege"; and there is no record 

of any case since 1997 so holding either. With respect to Sir Maurice, who as 

Drake J had tried many defamation cases, I very much doubt whether the 

decision is correct. I see no policy reason to extend qualified privilege to people 

who believe they are about to be criticised and decide to get their public 

retaliation in first. Mr Tomlinson also points out that the decision pre-dates the 

                                                 
50

See para 43 of C’s eighth witness statement which sets out the additional reasons why this criteria 

was not met by D1, [C1/7]. 
51

Ill-considered and indiscriminate disclosure is bound to be disproportionate, particularly when there 

was a failure to verify the information disclosed/communicated and the third-party note-takers from 

outside agencies truly had not interest or duty to receive the information. This cannot outweigh the 

substantial interference with the right to protect reputations. 
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Human Rights Act, and thus takes no account of the duty of a public authority 

to respect an individual's Article 8 right to reputation.  

 

‘104. If, however, Bhatt is correct, qualified privilege under this heading must 

in my view be confined to cases where the defamatory statement is:  

(a) in reasonable anticipation of an imminent attack on the conduct of the 

maker of the statement; and 

(b) limited to a proportionate rebuttal of that anticipated attack.’ 

 

 

34 The D’s statements do not constitute a proportionate rebuttal as they were made 

more widely than the C’s ‘attack’ (dozens of statements), see paragraph 72 of C’s 

seventh witness statement [C1.6] and Bento [A33.101]).
52

 The Defendant must 

not include entirely irrelevant and extraneous material, see Watts v Times 

Newspapers [1997] QB 650 [A9.671C]). Although the law recognises the 

possibility of pre-emptive self-defence, it should do so with appropriate 

safeguards to prevent abuse by individuals like the D’s, as it would allow them to 

defame with impunity.
53

 

 

Malice 

35 It is submitted that C has a realistic prospect of defeating the defence of privilege 

by reason of   malice, as she has set out factual allegations going to support bad 

faith on the part of D’s and/or to support her conspiracy theory. This is in line 

with the requirement set out in Seray-Wurie v Charity Commission of England 

and Wales [2008] EWHC 870 (QB) [A26.42]: 

‘If the Claimant were to have a realistic prospect of defeating the defence of 

privilege by reason of malice, he would need to set out some factual allegations 

                                                 
52

So even if the Court was to find that the words complained of were published on an occasion of 

qualified privilege, (which is not admitted), it is clear that what was published incorporated defamatory 

matters which were not necessary to fulfil the duty or the protection of the interest upon which that 

privilege was founded.  
53

Therefore the C respectfully requests that the Court apply the rule that limits the defence to situations 

where the defendant (a) reasonably anticipated an imminent attack; and (b) responded in a 

proportionate manner. It is clear that the D’s do not meet this requirement. 
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going to support bad faith on the part of one or more of the individuals 

concerned, and/or to support his conspiracy theory.’ 

In her 2 statements of case, C has set out clearly her plea of malice. C outlines her 

case on malice again at paragraphs 34 – 41c of her seventh witness statement 

[C1.6], paragraphs 6 – 60 and 66 - 79 of her eighth witness statement [C1.7] and 

paragraphs 28 – 37 of her skeleton argument no.2 [C1.2]. Even if any of the words 

complained of are struck out, C has pleaded that these words also support her plea 

of malice.
54

  

36 C’s seventh and eighth witness statements set out extensive evidence which 

clearly discharge the burden of establishing bad faith on the part of the D’s. Their 

intention to harm C and their continuing reckless disregard for the truth is clear; 

(particularly following the issuing of statements of case and disclosure)
55

. This is 

capable of establishing directly or by inference the D’s state of mind. C has 

pleaded that the D’s had a dominant improper motive
56

. The D’s knowledge of 

falsity and recklessness, are matters which C is clearly able to demonstrate and 

this is proof of a dominant improper motive. C refers to the well known opinion of 

Lord Diplock in Horrocks v Lowe [1975] AC 135 at 149-151. To destroy 

privilege, the desire to injure must be the dominant motive for the defamatory 

publication.  

 

                                                 
54

See para 218 of C’s Reply [C1/10]: The number and pattern of the false claims/allegations that the 

D’s had known to be untrue. 
55

See paras 3, 204 – 208 & 228 of C’s Reply, [C1/10] & paras 42, 47, 67, 70, 72, 77 – 80, 83 – 85, 88 – 

88.3, 89 & 91 - 92 of C’s re-amended PoC, [C1/9]. 
56

See paras 11.1f, 33, 36, 44 & 91 - 92 of C’s re-amended PoC [C1/9] & paras 81 – 82, 86, 217 - 218, 

220, 226, 261 – 261.2, 262.8 & 278 of C’s Reply, [C1/10].  
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37 The evidence establishes that it is more probable than not that there is malice.
57

 

For a plea of justification to succeed, there must be a final finding on the merits by 

a court on admissible evidence that the words complained of including the 

defamatory “sting” of the allegations complained of, are objectively true as a 

matter of fact.
58

 The malice relied on is this and the D’s state of mind, (including 

the state of mind of D1). Following Horricks v Lowe [1975] AC 135, it has 

become trite law that malice defeats qualified privilege in two situations: a) Where 

the defendant did not believe that what he said was true or was indifferent to the 

truth; and b) Where the defendant’s dominant motive in publishing was improper 

(in the sense of not being related to the duty or interest which founds the existence 

of the privilege. C has pleaded actual and/or express malice.
59

 

 

38 This issue cannot be solved summarily. The crucial question of the D's subjective 

state of mind is a matter of inference. It is a question for the judge to decide 

whether available primary facts are capable of supporting the necessary inference. 

The way that the probability principle works is you identify the primary facts, and 

then you judge the inference by reference to the primary facts. The primary facts 

in this case are complex and are in dispute. It is not appropriate to insert a separate 

filtering process, at the pleading stage, where a judge has to make hypothetical 

assumptions about how the facts might or might not come out at trial, and then to 

                                                 
57

Malice may be inferred from proof of lack of belief or recklessness as to the truth or falsity of the 

words complained of. C can prove that the D’s did not believe that what they published was true, 

(either spoken or written) and this is generally conclusive evidence of express malice, for no sense of 

duty or desire to protect their own legitimate interests can justify the D’s in telling deliberate and 

injurious falsehoods about C. 
58

To prove the truth of some lesser defamatory meaning does not provide a complete defence. A 

substantial part of this Defence relies on false statements made by/false evidence given by to Dr 

Williams. This is insufficient and amounts to hearsay evidence, which is not proof. The D’s will have 

to call their informant or provide other direct evidence. The Defence of justification is fact-sensitive 

and therefore it is a matter for trial. 
59

At para 261 of C’s Reply, [C1/10]. 
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rule that the facts as a whole were on paper more consistent with one outcome 

than with another.
60

  

 

39 The case of malice depends on findings of fact. The ‘strike out’ application must 

fail because there are disputed facts relevant to several issues in case - CPR rr, 3.4, 

24.2, which depend on an evaluation of evidence. The matter will involve lengthy 

factual inquiries, therefore C refers the Court to the guidance given by this court 

in respect of r 24 cases in Swain v Hillman [2001] 1 All ER 91, [2000] PIQR P51, 

to the effect that the judge, when faced with a r 24 application, should not embark 

on a mini-trial or pre-empt the role of the jury.
61

  

 

40 The covert recordings and documentary evidence demonstrate the D’s knowledge 

of the falsity of the words complained of, (proving malice), intention to injure C 

and cause her serious harm. The evidence is highly probative of the D’s state of 

mind at the relevant time and since and supports C’s claim for aggravated damage. 

C also relies on the facts and matters set out in her Reply as evidence of malice.
62

 

This necessitates evidence as to the D’s respective states of mind at various points 

over a considerable period of time, (which will also show evidence of falsity). 

Findings will need to be made on each of the allegations of malice. It is submitted 

that an issue relevant to malice is what words complained of in their context and 

their meaning; this involves issues of fact, which should be left for the main trial 

                                                 
60

The court should also consider the evidence that could reasonably be expected to be available at trial 

or the lack of it: see CPR PD para.24PD1.3 and Royal Brompton Hospital NHS Trust v Hammond 

(No 5) [2001] EWCA Civ, 550 C.A. 
61

In addition to this, the Court does not have to accept everything said by a party, particularly where 

such statements are contradicted by the contemporary documents. 
62

Particularly the background information, which are also the facts and matters set out in the 

publications complained of, (and the inclusion of which is necessary to complete the story of how these 

particular sections of the publications evolved) and her SOSR bundle. 
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(which may involve a jury, i.e. the subjective intentions of a Defendant is an issue 

for the jury).  

 

41 In Horrocks v Lowe at page 149B–150G, Lord Diplock enunciated the law 

relating to malice in libel cases: to entitle a person to the protection of qualified 

privilege, he has to have a positive belief in the truth of what he published. The 

Claimant has to establish a dominant and improper motive on the part of the 

Defendant comprising a desire to injure the Claimant. This dominant motive can 

only be inferred from what the Defendant did or said or knew. If it is proved that 

he did not believe that what he published was true, that is generally conclusive 

evidence of express malice. Each of C’s particulars of malice is more consistent 

with the existence of malice than its absence. The test is whether the evidence, 

taken as a whole, is such that a reasonable jury could find malice.
63

  

 

42 C relies on several particulars of malice (for example ill-will and spite
64

) and 

invites the Court to draw inferences in relation to them. C has pleaded that she 

relies on the overall tone and language of the utterances and publications, (which 

was harmful, sinister, extravagant, sensational and inflammatory). It was accepted 

in Turner v MGM Pictures Limited [1950] 1 All ER 449 at page 455 that grossly 

exaggerated language may be evidence of malice. There are many strands of 

evidence which are capable of leading to an inference. Lord Diplock in Horrocks 

                                                 
63

See Lord Cooke sitting as a Non-Permanent Member of the Court of Final Appeal of Hong Kong in 

Next Magazine Publishing Ltd v Ma, 5th March 2003 at [131] and Alexander v Arts Council of Wales 

[2001] 1 WLR 1840 at [37] adopting the approach to submissions of no case to answer in criminal 

prosecutions as established by R v Galbraith [1981] 1 WLR 1039. 
64

In accordance with Turner v MGM [1950] 1 All ER 449 at p.455: C has shown examples of spite, 

both before and after the publication, which are so connected with the state of mind of the D’s so as to 

lead to the conclusion that they were malicious at the date when the libel and slander was published. 
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v Lowe
65

 [1975] AC 135, at 151 also commented on the inclusion of extraneous 

defamatory material on an occasion of qualified privilege).
66

  

 

43 It follows that if the D’s did not genuinely hold the alleged views expressed- see 

Merivale v Carson [1887], 20 QB 275, or made the statements knowing that they 

were untrue- see Fountain v Boodle [1842] 3 QB 5, then C can rely on this as 

evidence of malice. This will vitiate any defence relied on by the D’s. It can be 

inferred from the number and pattern of the false claims that the D’s had known 

them to be untrue. In these circumstances, the D’s acted maliciously, and their 

publications/utterances do not attract qualified privilege. The D’s are, accordingly 

liable to C; Horrocks v Lowe [1974] 1 All ER 662, Reynolds v Times 

Newspapers Ltd [1999] 4 All ER 609 apply. 

Human Rights 

44 C is entitled to see to vindicate her reputation and a failure to provide a remedy 

would be contrary to Article 8, (see Kyriakides v Cyprus Application no. 

39058/05, judgment of 16 October 2008). It is impossible to know how far the 

defamatory statements have spread and so long as withdrawal is not 

communicated to all those to whom it has reached it may continue to spread. In 

Slipper v British Broadcasting Corporation [1991] 1 QB 283, [1990] 3 WLR 

967, Bingham LJ said [A5.300C]:  

‘The law would part company with the realities of life if it held that the damage 

caused by publication of a libel began and ended with publication to the original 

publishee. Defamatory statements are objectionable not least because of their 

                                                 
65

Horrocks v Lowe being a decision on the meaning of malice in the context of qualified privilege. 
66

He stated that this in itself may or may not show malice: the proper course is to consider this aspect 

together with all the other circumstances of the case in deciding whether an inference of malice can 

properly be drawn. 
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propensity to percolate through underground channels and contaminate hidden 

springs.’ 

 

45 The claim for a declaration of falsity and human rights breaches, when considered 

alongside the fact that the claim involves a vast number of serious defamatory 

statements, renders it proportionate for the C to proceed with this claim. The 

seriousness of the alleged wrong is a consideration to which the court has to have 

regard, pursuant to the 1996 Act s8(4)(d)
67

. The Court must protect C’s right to 

have her case tried. It would be wrong to shut her out from advancing a case 

founded on the Human Rights Act 1998, particularly when C’s Poc has been re-

formulated to withdraw her claim for special damages, before the bankruptcy 

order.
68

 The European Convention on Human Rights states that where a state fails 

to provide a remedy to an aggrieved individual by way of an action for defamation 

the state may be responsible under Article 8(1). 

 

C’s pleadings 

46 It is submitted that C’s PoC need not be re-pleaded because they have already in 

substance been before Sharp J, Nicol J, Moloney J (and Master Leslie on at least 4 

occasions
69

), without being struck out. However, should the Court consider C’s 

pleadings defective in anyway, C submits that it would be just to allow her the 

opportunity to amend them.
70

 C's believes that she has sufficiently separated out 

                                                 
67

In that context the more serious the alleged wrong, the more likely that factor is to weigh against 

summary disposal. The seriousness of the alleged wrong is also relevant to the question of abuse of 

process. In that context, the more serious the alleged wrong, the more likely that factor is to weigh 

against a strike out. There is evidence of real and substantial harm to C. 
68

This makes any subsequent determination of the issue regarding the question of her standing to bring 

the action, (after the bankruptcy order has been made), redundant. 
69

Master Leslie is an experienced Master and also knowledgeable about defamation matters. 
70

If the defect is one of how the case is put rather than of substance, the court has a wide power to 

allow an amendment to correct the problem, which can be exercised at the hearing (Stewart v Engel 

[2000] 1 WLR 2268). It is common ground that the Court should take into account (amongst other 
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her case on malice against each of the D’s to make a coherent case against each of 

them. The majority of the particulars are common to the case against the D’s. If 

the Court does not believe that C’s case on malice is sufficiently pleaded, it is 

submitted that it would be just and appropriate for the court to allow C time to 

amend her pleadings. It would not be just to consider the D’s application until 

after this has been done, see Howe & Co v Burden [2004] EWHC 196 (QB) 

[A18.21]
71

. 

 

47 The Court should give effect to the overriding objective. Amendments should 

normally be allowed, if what is proposed is arguable and important to the 

determination of the issues between the parties, and if the other side would not 

suffer undue prejudice. The more serious the allegation the more clearly satisfied 

the court should be that no prejudice is being caused.
72

 All of C’s amendments 

have been necessary
73

. C has set out the reasons for her amendments in her 2 

witness statements.
74

 As proving malice is an onerous task. It would not be right 

to exclude any amendment on grounds of proportionality, see Peter Cruddas v 

                                                                                                                                            
considerations) whether the proposed amendment: (1) satisfies the requirement of proper pleading, 

namely the test applied under CPR Part 3.4; (2) satisfies the requirement of CPR Part 24 (whether it has 

a real prospect of success); (3) discloses a 'real and substantial tort' ); (4) will cause no more injustice to 

the other party than can be adequately compensated in costs; and (5) is otherwise in accordance with 

the overriding objective. 
71

Where it was said by Eady J that the plea of malice was prolix and badly set out, but there was no 

point in giving summary judgment on the case of malice until it had been properly pleaded and then 

found wanting. 
72

Litigants should be allowed to correct mistakes and make amendments which are necessary to enable 

the court to reach a correct decision on the issues, no matter how late the amendment is made and how 

much it delays the resolution of the dispute, see Gale v Superdrug Stores plc [1996] 3 All ER 468 at 

[477–478]. 
73

The D’s also consented to C’s three amendment applications, (which were all granted). C contends 

that the amendments support her plea of malice and in support of her claim for aggravated damages. 

Gale v Superdrug Stores plc [at 478] also makes it clear that it is not normally necessary for a party to 

justify his decision to amend his pleadings or withdraw an admission. It is enough that he wishes to do 

so. Gale [at 477] makes it clear that a party resisting the retraction of an admission must produce clear 

and cogent evidence of prejudice before the court can be persuaded to restrain the privilege which 

every litigant enjoys of freedom to change his mind. 
74

At paras 11 and 33 – 33.7 of C seventh witness statement [C1.6] & para 4 of her eighth witness 

statement [C1.7]. 
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Jonathan Calvert, Heidi Blake, Times Newspapers Ltd [2013] EWHC 1096 

(QB), [A38.45]. 

 

Covert recordings and transcripts 

48 The covert recordings are admissible as evidence of facts stated by C
75

, as her 

witness Tanya Davis heard C make them). The statements made by C are ‘in 

document’ and admissible, under s 2 of Civil Evidence Act 1968 as evidence of 

the facts stated therein. Even though the statements of the D’s were recorded 

without their knowledge and not 'in a document', the statements made by the D’s 

provide the context in which C’s statements were made and consequently are also 

admissible in civil proceedings under s 2 of the 1968 Act, particularly as they can 

be proved in accordance with s 2(3), by direct oral evidence by C, and/or Tanya 

Davis, (the person(s) who heard them being made and they have already been 

adduced at two interlocutory hearings for these proceedings. 

 

49 As required by RSC Ord.52 r.2, references in C’s statements of case to the covert 

recordings and transcripts and the productions themselves, contain the facts and 

matters which prove that the D’s were aware that their statements were false, (and 

they knew them to be so when they made them).
76

 Any refusal to permit the 

admission of the evidence will result in an unfair hearing.
77

 It is also important to 

note that at paragraphs 175 and 179 of the Defence, the D’s deny that some of the 

                                                 
75

Particularly in relation to the SOSR hearings and her meeting with Chris Threlfall. 
76

C has set out the material facts and matters said to be false, each alleged act of contempt including, 

where known, the date of each alleged act. C’s statements of case also contain reasons why it is said 

that the statements made by the D’s are false, (to their knowledge). 
77

C refers the Court to O'Brien v Chief Constable of South Wales Police [2005] UKHL 26. 
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words were spoken.
78

 The D’s have deliberately failed to meaningfully engage 

with the issue of the covert recordings and transcripts in their pleadings
79

. This is 

a breach of CPR 16.5 and PD16 para, 10.2.
80

 

 

50 The covert recordings and transcripts will assist C in demonstrating disproving the 

D’s allegations, (as they are the only accurate record of the events in dispute). The 

evidence that C relies on, (including the covert recordings and transcripts
81

), is 

directly related to the words complained of and a number of issues which are 

pleaded and/or the facts and matters on which she relies, (including malice, the 

question of a legitimate aim and the denial of the C’s right of reply
82

). This is not 

a standard case; there is a substantial conflict of evidence
83

. C also relies on the 

covert recordings and transcripts as evidence of aggravated damage and in support 

of her opposition to the facts and matters pleaded in the Defence. The basic rule is 

that if evidence is relevant it is admissible and if it is irrelevant it is inadmissible. 

As Lord Simon of Glaisdale observed in R v Kilbourne [1973] AC 729, 756:  

“Evidence is relevant if it is logically probative or disprobative of some matter which 

requires proof … relevant (i.e. logically probative or disprobative) evidence is evidence 

which makes the matter which requires proof more or less probable.” 

 

                                                 
78

In relation to the words complained of at paras 21.2 – 21.2y & 21.3 – 21.3l of C’s re-amended PoC 

[C1/9], despite evidence that they were spoken having been disclosed to them by C in the form of 

covert recordings and transcripts.  
79

D’s have failed to answer the allegations of fact made in relation to this issue at paras 11.1f, 11.1h, 

20.3, 20.4, 20.4a, 21.2a - 21.2y, 21.3, 23, 45.1, 45.5a – 45.5ee, 46, 64 – 70 of C’s re-amended PoC 

[C1/9]. 
80

C also relies on this as evidence of aggravated damage- this is set out in paras 205 & 221 of her Reply 

[1/10]. 
81

The material facts that C relies on as evidence in support of her plea of malice are those set out in the 

covert recordings (approximately 40 hours long) and transcripts (approximately 800 pages), which she 

sets out the details of at para 45.5a- ee of her re-amended PoC, [C1/9] & paras 221 - 221.32 of her 

Reply, [C1/10]. 
82

The covert recordings and transcripts support the Claimant’s plea that the allegations were not put to 

her before they were published/uttered. 
83

Questions as to what the D’s knew and what they say they knew, when they knew it and how they 

responded are also matters in dispute. 
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51 C’s terms and conditions, which are set out in the London East Connexions 

Partnership Staff Handbook dated 2007
84

, do not preclude C from making 

recordings, (covert or otherwise) and C’s terms and conditions/contract of 

employment were not amended by D1 when her employment transferred to 

explicitly preclude her from covertly recording.
85

 It is not illegal to covertly 

record someone. The fact that the C covertly recorded does not constitute 

evidence of general bad reputation and only evidence of general bad reputation 

should be taken into account.
86

  

 

52 Both of the D’s pleaded alternative meanings involve absurd formulations:  

‘The Claimant’s behaviour was such as to entitle an employer to conclude that 

she could not continue to be employed by it’  

 

‘The Claimant’s behaviour (whether it was in good or bad faith) had an 

extremely damaging effect upon her fellow employees, particularly her 

managers. The harm caused to her fellow employees, whether the Claimant 

intended it or not, was such that an employer could not permit her to continue 

to be employed.’  
 

  

53 The concept of proving on a balance of probabilities that someone’s behaviour 

‘was such’ is simply ludicrous, but the D’s base their Defence of justification on 

this
87

. The D’s alternative meanings do not impute the pleaded meanings that the 

allegations/words complained of convey. In fact they do not impute anything at 

all, much less something defamatory. The D’s are trying to squeeze out meanings 

                                                 
84

This evidence has been disclosed the D’s and it will be relied upon by C for the main trial. 
85

Evidence of this has also been disclosed the D’s and it will be relied upon by C for the main trial. The 

D’s had not made any allegations that C had been covertly recording during the internal SOSR process; 

b) the D’s have not pleaded in their Defence that C had a bad reputation and c) all the covert recordings 

and transcripts support the C’s allegations/claims and not the D’s. 
86

The Courts routinely permit covert recordings into evidence, so to characterise C as having a bad 

reputation because she took the decision to protect herself by covertly recording would not be in line 

with the legal system’s current approach to what is fair and just. 
87

The Court has a duty to see that the Defendant, in particularising a plea of justification, does not act 

oppressively. 
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which simply aren’t there. An unspecified behaviour, cannot be defamatory and 

the fact that this is said to ‘entitle an employer to conclude that the Claimant 

could not continue to be employed by it’ and/or ‘(whether it was in good or bad 

faith) had an extremely damaging effect upon the Claimant’ fellow employees, 

particularly her managers. The harm caused to her fellow employees, whether 

the Claimant intended it or not, was such that an employer could not permit her 

to continue to be employed,’ cannot change that. 

 

54 Even if the D’s alternative meanings did say something about C and her character, 

and people might think the less of her, if that is what the words complained of did 

mean, (which is not admitted), these meanings are not the meaning of which C 

complains. The D’s strained case on meaning thus infects and undermines their 

plea of justification. The Court should not grant the D’s application on the basis of 

such absurd formulations, (which do not meaningfully relate, in any way at all, to 

the words complained of). C’s case from the start has been that the D’s had in 

their possession material, which they knew to be wholly implausible and false and 

that those making the defamatory allegations knew them to be untrue.
88

  

 

55 It is important to note that the statements complained of alone are in excess of 6 

dozen, the written publications complained of contain more than 380 pages and 

comprise of more than 130 separate e-mails, letters and documents. C’s own 

SOSR bundle, (which the note-takers also had access to and which she relies upon 

                                                 
88

At para 44 of C’s re-amended PoC [C1/9]: The D’s knowledge of what really transpired and the truth 

of C’s accounts regarding the issues in dispute are demonstrated by C’s covert recordings/transcripts, 

which showcase D2 – D7. 
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as evidence of malice) is approximately 315 pages long.
89

 The publication 

(containing the slander) contains approximately 15 hours of recordings. That 

being said, C’s witness statement for the main trial is the only means of adducing 

all the relevant and crucial evidence. C should be given an opportunity to state her 

case and be given a reasonable opportunity of being heard in answer to the 

allegations made against her, which resulted in the defamation of her character
90

. 

 

56 It is submitted that C’s approach is in line with the overriding objective, ensuring 

that the parties are on an equal footing; dealing with the case in ways which are 

proportionate - to the amount of money involved
91

; the importance of the case
92

; 

to the complexity of the issues
93

; and ensuring that it is dealt with expeditiously 

and fairly; and allotting to it an appropriate share of the court’s resources, 

(particularly given the fact that C is disabled and unrepresented). The issue of 

proportionality is dependant on the nature and gravity of what is at stake and the 

duty of the Court to protect Convention rights. 

 

D’s abuse of process argument 

57 In McDonald's Corporation v Steel [1995] 3 All ER 615 the Court of Appeal 

considered the correct approach to an application under Ord 18, r 19(d) to strike 

out a pleading for abuse of process and held, at p 623E-F, that the power to strike 

out was a draconian remedy which was to be employed only in clear and obvious 

                                                 
89

C has pleaded in her re-amended PoC that she relies on this evidence of malice, [C1/9/156/11.1d]. 
90

The C contends that any order made contrary to this would offend against the principle of 

"proportionality" as applied by European Court of Human Rights in recent cases 
91

This is a high value claim. 
92

C’s reputation and vindication- her mental health is also on the line and it is a public interest case. 
93

Considering the gravity of the defamatory allegations of which the C complains, it is highly important 

that she be allowed to evidence the truth of her account. This requires, both clear and compelling 

evidence, which are the covert recordings and transcripts, which go to the heart of the issue of 

credibility. 
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cases where it is possible to say at an interlocutory stage and before full discovery 

that a particular allegation was incapable of being proved. At p 621E-F it was also 

held: whether the facts pleaded are capable of meeting the requirements of the tort 

is a question that should be reserved for trial. 

 

58 At paragraph 45 of her judgment, Sharp J states the following: 

‘After I had given my decision on her application, the Claimant said she would 

now discontinue the ET proceedings and apply to lift the stay. If she does so her 

application will be considered on its merits.’ 

 

It is clear that the D’s had advanced warning of C’s intention to withdraw her ET 

claims and lift the ‘stay’, they had 2 months notice before C made the application, 

yet on 23 May 2013, when the hearing took place to hear C’s application, the D’s 

did not contest it. Just as Mrs Justice Sharp stated it would be, C’s application was 

determined on its merits and Mr Justice Moloney saw no reason not to grant it. It 

is clear that if the D’s truly believed that C’s claim was an abuse of process this 

matter would and should have been argued by them on 23 May 2013, not 7 

months after C withdrew her ET claims. C relies on the D’s excessive delay in 

making their strike-out application as proof that the D’s considered that her action 

was a real one
94

. The D’s excessive delay also shows that the related costs have 

been improperly and/or unreasonably incurred by the D’s and C relies on this in 

support of her response to their ‘irrecoverable costs’ argument. 

 

59 In response to C advising Sharp J that she intended to withdraw her Tribunal 

claims, Sharp J made no mention of this preventing C from proceeding with her 

                                                 
94

See Mama Group Ltd v Sinclair [2013] EWHC 2374 (QB) [A37.52]. 
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High Court claim, or it constituting an abuse of process, instead she only stated 

the following, (at paragraph 45): 

‘…even if the stay were to be lifted the Claimant should not assume that the 

High Court would then permit unlimited reliance on the covert recordings…’ 
 

60 The D’s rely heavily on Sharp J’s judgment dated 11 April 2013 in support of 

their abuse of process argument. However, they conveniently prefer to ignore her 

comments at paragraph 41 of her judgment, which read as follows: 

‘41. The ET was first seised of the matter and is the obvious place for the 

resolution of the Claimant’s claims relating to her employment, including her 

claim for loss of earnings and her (uncapped) claims for damages for 

discrimination. As Mr Brittenden points out, it is a specialist tribunal 

established by Parliament to determine such disputes.’  

  

The above passage supports C’s contention that her ET claims and the current 

action are different and very distinct. This action does not deal with any claim for 

discrimination, PIDA detriment or unfair dismissal. This was the basis on which 

the ‘stay’ was granted, (i.e. it was argued that the ET is a ‘specialist tribunal to 

determine such disputes’). At paragraph 17 of Francis Millivojevic’s statement 

dated 15 October 2013, he states that after C withdrew her claims from the 

Tribunal in March 2013, the D’s had to ‘start from scratch’ defending themselves 

against C’s defamation claim. This again supports C’s contention that this action 

is completely different from her withdrawn ET claims. If this were not the case 

the D’s would obviously not have to ‘start from scratch’.  

 

61 C could not have litigated the issue of ‘defamation’ in the Employment Tribunal, 

in relation to the words complained of, (that she had not pleaded in that action)
95

, 

                                                 
95

See C’s e-mail to the tribunal and the D’s dated 11 October 2012 at 15.23 and her attached 31 paged 

schedule of claims (undated) [C5/54/326.1526 & C1/13/79 - 109], C’s tribunal pleadings brought on 5 
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and in respect of which she is entitled prima facie to trial by jury. An Employment 

Tribunal cannot determine the scope of the defamatory meaning or meanings. It 

would not be able to address in any comparable way, the important issues of 

justification, qualified privilege and the C’s allegations of dishonesty and malice 

on the part of the D’s, therefore only the High Court can adjudicate on the truth of 

disputed facts relating to the words complained of. In addition, an Employment 

Tribunal does not have the power to make an order preventing D1 from breaching 

C’s human rights and/or the power to award damages for a breach of the 

Convention rights under the Act. There is a real and practical difference between 

the issues to be litigated in this action. 

 

The withdrawal of C’s claim for special damages 

62 On 16 July 2013 C filed an Application Notice (with the D’s consent) 

withdrawing her claim for ‘special damages.’
96

 This was granted on the same 

day.
97

 C failed to delete a paragraph pertaining to this in her PoC (which made 

reference to her withdrawn claim for special damages) and she rectified this with 

another Application Notice to the Court, (via consent of the Defendants’), dated 

17 July 2013
98

. This was granted on 31 July 2013
99

. On 25 July 2013, C filed and 

served her re-amended PoC dated 25 July 2013 [C5/57/326.1671]- C’s Certificate 

of service
100

 and her re-amended schedule of damages dated 13 July 2013, which 

does not indicate any claim for special damages [C5/57/326.1652 - 326.1656]. 

                                                                                                                                            
April 2012 (claim numbers 2302643/12 [C2/18/326.382 - 404] & on 26 November 2011, (C’s tribunal 

pleadings for claim 2390531/2011 [C2/18/326.333 - 326.381]).  
96

[C5/57/326.1657 – 326.1658]. 
97

[C5/57/326.1661 – 326.1662]. 
98

[C5/57/326.1664 - 326.1665]: C sent the D’s and the Court a copy of her draft re-amended PoC via e-

mail and this was also filed and served with her Application Notice on the same date. 
99

[C5/57/326.1672 - 326.1673].  
100

See C’s certificate of service form dated 27 July 2013, which was sent to the Court by ‘signed for’ 

post on the same day. 
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The withdrawal of the C’s claim for special damages resolves any potential 

argument from the D’s regarding the question of estoppel /abuse of process.
101

 As 

C has withdrawn her claim for special damages in relation to the loss of her 

employment/loss of earnings, she cannot recover damages in respect of the D’s 

pleaded meanings in relation to this; therefore no plea of justification in respect of 

it can be relevant.
102

 It is consequently an abuse of process for the Court to be 

invited to accept the D’s pleaded meanings, particularly in light of the D’s abuse 

of process argument. 

 

63 The D’s inclusion of extensive irrelevant evidence relating to the previous 

litigated tribunal claims, (involving C’s previous employment with Babcock) is in 

direct opposition with its own abuse of process argument. The D’s are clearly 

attempting to re-litigate the issues
103

. The D’s pleadings and reliance on these 

pieces of evidence are designed to obscure and distract from the real issues. 

 

The alleged ‘collateral attack’ 

64 Collateral, in this sense means, ‘one which the law does not recognise as a 

legitimate use of the remedy sought’. It cannot be said that the C is using the 

Court's process ‘for a purpose or in a way significantly different from its ordinary 

and proper use’ (a definition of abuse of process applied by Lord Bingham in 

Attorney General v Barker, The Times, 7 March 2000). In Bradford & Bingley 

Building Society v Seddon [1999] 4 All ER 217 at [1482A-H], it was held, 

(allowing the appeal), that, provided neither cause of action estoppel nor issue 

                                                 
101

C’s re-amended Claim form and PoC dated 31 July 2013, makes it clear that her claim relates only to 

a cause of action personal to her. Also see paras 157 - 158 & 198.1 of C’s Reply, [C1/10]. 
102

C set this out in her Reply at para 198.1, [C1/10]. 
103

The Defence the D’s even specifically rely on the Employment Rights Act: [C1/8/111/7]. 
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estoppel arose, it was not necessarily an abuse of process to relitigate an action, 

nor even to commence a second claim which could have been included in, or was 

inconsistent with, an earlier one
104

. Even if this was a case of mixed motives, 

(which is not admitted), the test is whether but for the collateral purpose the 

claimant would have commenced the claim. It is clear that C would have, as 

would any other reasonable person subjected to no less than 60 separate false and 

malicious defamatory statements. In JSC BTA Bank v Ablyazov and others 

[2011] EWHC 1136 (Comm), the High Court held that if one of two purposes for 

prosecuting a claim is legitimate, the claim will not be struck out as an abuse of 

process on the grounds of collateral purpose [A31.22 & 55].
105

 

  

65 In their Tribunal response, (which the C relies on), the D’s denied the C’s 

allegations of defamation and claimed that they were unclear as to what they are, 

yet asserted that she should be put to proof of the allegations. It would have been 

impossible for the C to do this because the Tribunal has no jurisdiction to 

hear/adjudicate such a claim
106

. The issue of estoppel could therefore not arise. In 

addition to this, D1 e-mailed C and the Tribunal on 9 August 2012 at 18.05 to 

advise that only D2, D3, D4 and D5 were due to give evidence at the Tribunal 

[C5/53/326.1513]. The High Court is the judicial body that will be determinative 

of the real issues between the parties in the defamation action. The decision of the 

House of Lords in Johnson v Gore Wood [2001] 2 WLR 72 cautions against too 

                                                 
104

The burden lay on the person alleging abuse of process to demonstrate some additional ingredient 

such as harassment, dishonesty or a collateral attack on the earlier judgment. The Tribunal decision in 

relation to the issue of the admissibility of the C’s covert recordings and transcripts is (and was 

described by the Employment Appeal Tribunal), as a case management decision, not a judgment. 
105

The judge rejected a line of authority which requires the court to determine whether the illegitimate 

purpose is the predominant one. Permission to appeal against this decision was refused in Ablyazov 

and others v JSC BTA Bank [2011] EWCA Civ 1588. 
106

[C5/53/326.1504/21h].   
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ready an application of the Henderson v Henderson principle to stifle legitimate 

claims on abuse of process grounds.
107

  

 

66 The D’s claim that C’s claim has been brought to circumvent the ET ruling that 

she could not rely on covert recordings. That decision was retracted by the 

tribunal. Even if D’s assertion were true, (which is not admitted), this does not 

constitute a collateral attack on the final decision of a Court of competent 

jurisdiction. It is clear it was only a case management decision
108

. The D’s also 

assert that she has instituted proceedings with an ulterior motive. Even if C had 

instituted proceedings with an ulterior motive, (which is not admitted), In  

Broxton v McLelland [1995] EMLR 485 Simon Brown LJ set out central 

principles emerging from the case law, which includes the fact that the institution 

of proceedings with an ulterior motive is not of itself enough to constitute an 

abuse.
109

 C sets out clearly her motivation in the introduction of her seventh 

witness statement.
110

 In light of the aforementioned, the action should not be 

                                                 
107

The C’s withdrawal of her Tribunal claims was not about ‘side-stepping the ‘stay’, but about having 

the opportunity to clear her name, and therefore the D’s unfounded estoppel argument is misconceived 

and accordingly should not be entertained. 
108

This fact is supported by the Employment Appeal Tribunal judgment which recommended that the 

tribunal reconsider and described it as a case management decision, not a judgment: see the EAT 

judgment at [C5/55/326.1553/27]. 
109

This was affirmed in Mark McLaughlin and others v London Borough of Lambeth [2010] EWHC 

2726 (QB) [A29.54]. An action is only that if the Court's processes are being misused to achieve 

something not properly available to the plaintiff in the course of properly conducted proceedings. Only 

in the most clear and obvious case will it be appropriate upon preliminary application to strike out 

proceedings as an abuse of process so as to prevent a plaintiff from bringing an apparently proper cause 

of action to trial. 
110

This forms the basis of C’s contention that there has not been a lack of expedition by which it could 

conclude that this is not a genuine claim to vindicate her reputation: see Lloyds Bank v Rogers CA 

unreported 20 December 1996, Hobhouse LJ, citing Grovit v Doctor (unreported 28 October 

1993) Glidewell LJ at para 15 of the transcript, in relation to defamation actions, the courts have 

emphasised that expedition or the lack of it is the touchstone by which to judge whether it is a 

genuine claim to vindicate reputation. 
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struck out. It is clear that this action has not been brought for a collateral 

purpose.
111

  

 

67 There is also a Defence of justification, so, unlike the position in Jameel, there is 

a real prospect of vindication on that basis. Further, there is a claim for a 

declaration of falsity under the HRA claim. That too raises a prospect of 

vindication. In Caborn-Waterfield v Gold [2013] EWHC 440 (QB) [A35.58], Mr 

Justice Tugendhat stated the following:  

‘A Claimant is entitled access to the Court to pursue what the Court has held to 

be a claim which is not otherwise an abuse, and that entitlement cannot be 

defeated merely because of a lack of means to pay the defendant’s cost in the 

event that such an order is made against him’. 

 

Real and substantial tort 

68 In addition to the 2 note-takers and Unison, C has also pleaded that the words 

complained of (slander) were also published to C’s friend Tanya Davis, who 

attended the SOSR hearings on 27 and 28 February 2012 and 6 March 2012
112

. 

Even though the D’s claim that this is a small number of recipients, this is not in 

itself, sufficient to render a case an abuse, where the allegations are serious see for 

example: a) Underhill v Corser ([2010] EWHC 1195 [at 143]
113

) and c) Sanders v 

Percy ([2009] EWHC 1870 (QB))
114

. Jameel abuse is not simply a ‘numbers 

game’, see Madras v New York Times Co. [2008] EWHC 3135 at [15]. 

 

                                                 
111

The C’s present action cannot be described as a collateral attack on the final decision of a Court of 

competent jurisdiction, harassment or dishonesty. There is no material before the Court on which it can 

possibly conclude that the action is brought with a collateral motive. 
112

At paras 116 and 126 of C’s Reply, [C1/10]. 
113

Rejecting a Jameel abuse of process argument in relation to publication to 13 people of an allegation 

that the Claimant had dishonestly misappropriated funds. 
114

Refusing to strike out on Jameel grounds slander published to one person alleging benefit fraud. 
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69 In Haji-Ioannou v Dixion [2009] EWHC 178 (QB), the allegations in issue were 

made to only one man, a ‘Financial Times’ Journalist. Yet they were of 

dishonesty, (which is an issue in this case), hence Sharp J held at [A28.34] that it 

could not be said that the damages would be minimal if the Claimant won at 

trial
115

, particularly if they were aggravated by an unsuccessful plea of 

justification. In any event Sharp J ruled that [43] that it would ‘not be right to 

strike out an action as an abuse, merely because the costs are high, or 

considerably higher than the amount that might be recovered at trial. That is, 

unfortunately, commonplace in libel litigation.’ 

 

70 The determination of what is a ‘real and substantial tort’ must be made on the 

basis of the prevailing circumstances at the time of the application and they may 

include factors that have arisen after the proceedings have been issued. The 

conduct of the Defendant is also potentially relevant. For example, where the 

Defendant pleads justification.
116

 It is relevant to consider this when judging 

whether there has been a real and substantial tort, in respect of which a particular 

claimant should be allowed to seek his remedies by way of vindication. This point 

addressed by the Court of Appeal in the Jameel case. 

 

71 C believes that it is inappropriate to strike out her claim because a plea of 

justification has been put on the record and C should at least have a chance to 

meet it. C refers the Court to Eady J’s comments in the Court of Appeal decision 

                                                 
115

Both parties in that case (rightly) accepted at [30] that the Court was being asked to exercise a 

draconian power and should only do so in an exceptional case. An additional factor also relevant in this 

case was that, at [31] ‘the court should not be drawn into making its decision on the basis of contested 

facts, material to the issue of abuse which ought properly to be left to the tribunal of fact to decide’. 
116

See Madras v New York Times Co. [2008] EWHC 3135 
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in Madras v New York Times Co. [2008] EWHC 3135, (where it was held that 

this is relevant to the abuse argument). In this case Master Leslie, (who is also the 

assigned Master in this action), struck out the action on the ground that, having 

regard to the likely scale of costs, the game was not worth the candle. It is 

important to note that Master Leslie did not ‘strike out’ this claim. In allowing the 

appeal
117

 Eady J stated that it was relevant [A24.18], in determining whether there 

was any purpose to be served in the Claimant pursuing vindication that the 

Defendants’ had pleaded justification and the Claimant should have the chance to 

meet that plea. Also relevant in the view of Eady J was that the allegations could 

not possibly be dismissed as trivial.  

 

72 At paragraph 87 of C’s PoC, she states the following [C1/9]: 

‘The amount of pecuniary loss and damage suffered by the Claimant is 

incapable of precise quantification by her at this time and she seeks leave from 

the Court to seek advice regarding this. Such pecuniary loss and damage is 

continuing, and will continue to accrue and she expects to recover more than 

£300,000. The Claimant asks the Court to take account of the defamation’s 

inherent gravity, its having gone uncorrected for an excessive amount of time, 

the Defendants’ attempts to show that the defamatory statements were true, the 

harm caused to the Claimant’s health, the distress occasioned, and the need for 

vindication.’ 

 

 

C subsequently filed and served 2 schedule of damages/loss. The first was on 11 

June 2013 and her amended version was filed and served on 16 July 2013
118

. The 

D’s did not object to C’s request for extra time to issue her schedule of 

damages/loss. They also did not object to C’s application to amend it a month 

later. C believes that the shows that the D’s consider that her action is a real one. 

                                                 
117

Justice Eady of the High Court distinguished the present case from Jameel on the basis that, in 

Jameel, there  had been no “realistic prospect of achieving vindication in any event. 
118

[C5/57/326.1652 – 326.1656]. 
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This is in line with the decision in Mama Group Ltd v Sinclair [2013] EWHC 

2374 (QB) [A36.52 – 53], where the same rationale was used by Dingemans J.  

The D’s in-house solicitor and their Counsel made the following statements in 

February and May 2013: 

‘The Defendants submit that it would be proportionate for the High Court to 

require them to submit a Defence at the point when it is confirmed that the case 

will proceed in the High Court’ [C/55/326.1557a/13t].
119

    

 

‘12. CPR23.12 gives the court the power to state that an application is without 

merit following its dismissal. As the court is not being asked to dismiss the 

applications, this order is probably not appropriate.’
120

 

 

C believes the above statements constitutes further proof that the D’s consider that 

her action is a real one.  

 

73 The effect on an individual of a defamatory publication is a factor that can make 

the wrong ‘real and substantial’ even where the extent of publication is relatively 

limited. The harm to C’s reputation is debilitating, (causing mental distress,
121

 

thus exacerbating her mental health condition) and it is perpetuating. The words 

are clearly capable of bearing sufficiently serious defamatory meanings to 

constitute a real and substantial tort and they were obviously intended to and did 

cause damage to C. C’s pleadings identify the extent of the damage. The facts 

alleged are capable of justifying a real, (as opposed to a nominal) award of 

damages which would contribute to the vindication which C is entitled to seek. 

Substantial damage continues to be caused to C.
122

 The words complained of 

                                                 
119

Francis Millivojevic’s 1
st
 witness statement dated 27 February 2013.submitted in support of the D’s 

application for a ‘stay’. 
120

The D’s Counsel’s (William Bennett), skeleton argument dated 22 May 2013, which was submitted 

in response to C’s application to lift the ‘stay’) [C5/57/326.1647/12]. 
121

In Broome v Cassell [1972] AC 1027 the House of Lords referred to mental distress [at 1085E], 

injury to feelings [at 1089C-D, 1124G], insult [at 1089C-D], indignity [at 1089C-D], humiliation [at 

1121H] and a heightened sense of injury or grievance [at 1124G]. 
122

Further details of this are set out at paras 76 - 81 of C’s eighth witness statement [C1/7]. 



Claim number HQ12D05474 
Skeleton argument for the Claimant’s response to D’s Applications  

14 November 2013 

Page 45 of 51 

affected C’s personal and professional reputation
123

. C submits that the words 

complained of pass the test threshold in Thornton v Telegraph Media Group 

[2011] EWHC 1884 (QB) [A30.50 - 95].  

 

74 The D’s also contend that C is not entitled to an injunction.
124

 However, it is clear 

from the evidence (D1’s legal representative’s e-mail to C, dated 24 November 

2011, that D1 has reserved its right to make a safeguarding referral to the 

Independent Safeguarding Authority (ISA) in relation to C: (the indirect threat to 

put C’s name on the ‘barred list’, which would prevent her from working with 

children and vulnerable people), see paragraphs 42 – 44 of C’s seventh witness 

statement [C1.6]. In this respect, there is ground for inferring that there is a real 

risk that the D’s may repeat the words complained of, or words bearing similar 

meaning, based on the current, (and/or further) malicious and false allegations. 

 

75 C has provided evidence of shunning by her insurance company and her own 

union (Unison).
125

 C has even been exposed to ridicule by the legal community, 

which has destroyed her dignity and sense of self and also affected her ability to 

secure legal assistance. It is clear that the actions of the D’s will also deter 

employers from employing her
126

. C has also set out clearly at paragraphs 76 -78 

of her seventh witness statement [C1.6] further evidence of significant damage to 

                                                 
123

There is tendency and/or likelihood of adverse consequences for C. The publications complained of 

substantially affect, in an adverse manner the attitude of other people towards C, or has a tendency so 

to do- see para 196 of C’s Reply, [C1/10]: ‘It is obvious that the allegations made went to the core of 

the attributes of the Claimant’s personality and professional reputation and abilities and entirely 

destroyed her reputation for integrity.’ 
124

Allegations pleaded concerning malice (including the employees and/or former employees of D1) 

and the claim for aggravated damages is also relevant to the claim for an injunction.  
125

See C’s re-amended PoC [C1/9/169 - 170/25 - 26]. The D’s also make reference to this (in relation 

to Unison), in Francis Millivojevic’s 2nd witness statement at paragraph 51. 
126

At paras 7, 78 & 80 - 81 of C’s seventh witness statement [C1/6]. 
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her reputation as a result of the words complained of. The reach and further 

impact of this, particularly when a major law firm, (Squire Sanders) is leading the 

spiteful internet campaign, is profound.  

 

76 In 1935, long before the internet was thought of, Lord Atkin said in Ley v 

Hamilton (153 L.T. 384, cited by Lord Reid in Broome v Cassell [1972] AC 1027 

at 1092G): 

‘It is precisely because the ‘real’ damage cannot be ascertained and established 

that the damages are at large. It is impossible to track the scandal, to know what 

quarters the poison may reach…’ 

 

In the Cairns v Modi [2012] EWHC 756 (QB) at [123] Judge Bean J affirmed that 

this is more so in the internet age ‘nowadays the poison tends to spread far more 

rapidly’. The risk of re-publication of the words complained of is therefore likely 

to be substantial. Given the grave, sensational and scandalous nature of the 

allegations and the fact that they have been published by a local authority / public 

officers, (making it a public interest case), the extent of its circulation shouldn’t be 

underestimated by the Court. Currently, if you do a ‘Google’ search on ‘Vaughan 

v London Borough of Lewisham’, it will pull up approximately 18,000 results. C 

has pleaded that the D’s are also responsible for the foreseeable re-publications of 

the words complained of, (most particularly those that would be repeated in Court 

and may feature in the media)
127

.  

 

 

                                                 
127

At para 212 of C’s Reply,[C1/10]: This is based on the principles set out in Speight v Gosnay (1891) 

60 L.J. QB. 231, C.A. (recently considered in McManus v Beckham [2002] EWCA Civ 939 [A14.41 

& 44]). 
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77 Jameel v Dow Jones & Co Inc [2005] EWCA Civ 75; [2005] Q.B. 946, as cited 

by Simon J in Karpov v Browder & Ors [2013] EWHC 3071 (QB) [A37.60], 

supports C’s argument regarding the real risk of wider publication: 

‘The Court then turned to the claim for an injunction, in a passage relied on by 

Mr Caldecott.  

[74] Where a defamatory statement has received insignificant publication in this 

jurisdiction, but there is a real risk of wider publication, there may well be a 

justification for pursuing proceedings in order to obtain an injunction against 

republication of the libel.’ 

 

 

78 Also see McLaughlin and others v London Borough of Lambeth and another 

[2010] EWHC 2726 (QB) [A29.111–112] and Cairns v Modi [2010] EWHC 2859 

(QB) at [43]. In Karpov v Browder & Ors, Simon J also held at [69] under point 3, 

that:  

‘The requirement of a real and substantial tort is not an absolute requirement. 

The Court is required to have regard to the ultimate proportionality test 

described by Lord Steyn in Re S (a child) (see above), and may conclude that the 

balance falls in favour of allowing the case to continue.’ 

 

 

79 In light of the above, and the fact that the claim has excellent prospects, in C’s 

view, this does not bring the claim into the realm of Jameel. In Madras Eady J 

remarked that Jameel constituted an “exceptional case” which warranted striking 

out as an abuse of process, because there had been minimal publication and 

damage and further there was no real prospect of the plaintiff’s reputation being 

vindicated if the case was allowed to proceed. It is clear that C’s case is very 

different than the Jameel case in that there is a very real risk of re-publication to a 

much wider audience. In Madras, [A24.34], Eady J cited the comments of 

Thomas LJ in Aldi Stores v WSB Group Plc [2007] EWCA Civ 1260 at [24]: 

‘I do not see how the mere fact that this action may require a trial and hence 

take up judicial time (which could have been saved if Aldi had exercised its 

right to bring action in a different way) can make the action impermissible. If 
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an action can properly be brought, it is the duty of the state to provide the 

necessary resources….’ 

 

80 Libel proceedings are not simply to compensate a Claimant for harm already 

done. It is to prevent harm being done in the future if the falsity of the allegations 

is not publicly established, see Broome v Cassell & Co Ltd [1972] AC 1027, 

1125, citing Ley v Hamilton 153 LT 384, 386: 

“It is impossible to track the scandal, to know what quarters the poison may 

reach’. So long as its withdrawal is not communicated to all those to whom it 

has reached it may continue to spread”.
128

  

 

81 As Tugendhat J said in Clarke v Bain [2008] EWHC 2636 (QB), [A21. 54], 

defamation actions are not primarily about recovering money damages, but about 

vindication of a claimant's reputation. A claimant who recovers £30,000 in 

damages may well out of pocket after paying his irrecoverable costs, but that does 

not mean that the litigation is not worthwhile. Much is at stake and the overriding 

objective requires the Court to be very slow to find that the C’s claim has no real 

and substantial tort. C has pleaded that the Court is also entitled to take into 

account the D’s conduct both prior and subsequent to the publications in question, 

which includes the many aggravating features of the case, including the gravity of 

the allegations made, the effect on C’s life and reputation, and the D’s persistence 

in maintaining their false allegations
129

.  

 

82 The allegations are very serious and have gone uncorrected for nearly 2 years. The 

sustained and aggressive plea of justification will increase the recoverable 

                                                 
128

This factor is highly significant and much more important today than it was in the past, because 

documents are stored electronically where they may very easily be searched and distributed onwards. 

Other documents bearing the words complained of, (particularly the statements made by the D’s on 

27th and 28th February 2012 and 6th and 22nd March 2012) are in electronic form, see C’s re-amended 

PoC, [C1/9/191/85 - 86]. 
129

At paragraph 6 of C’s Reply, [C1/10]. 
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aggravated damages
130

, see Sutcliffe v Pressdram Ltd [1991] 1 QB 153 

[A6.184E], Nourse LJ: 

"The conduct of a defendant which may often be regarded as aggravating the 

injury to the plaintiff’s feelings, so as to support a claim for "aggravated" 

damages, includes a failure to make any or any sufficient apology and 

withdrawal; a repetition of the libel; conduct calculated to deter the plaintiff 

from proceeding; persistence, by way of a prolonged or hostile cross-

examination of the plaintiff or in turgid speeches to the jury, in a plea of 

justification which is bound to fail; the general conduct either of the 

preliminaries or of the trial itself in a manner calculated to attract further wide 

publicity; and persecution of the plaintiff by other means". 

 

In this respect the D’s conduct is an extension or prolongation of the libel/slander. 

The damages that are likely to be awarded would not be nominal and they would 

not be absorbed in legal costs.
131

 Even if it were true that C's costs would exceed 

whatever damages were awarded, this would is no reason to ‘strike out’ C’s claim.  

 

D’s Application for Costs 

83 The D’s advised the Court that they spent £350,000 defending C’s withdrawn 

Tribunal claims, (despite stating that just 1 in-house lawyer was/is allocated to 

deal with all C’s claims
132

). In C’s view, this fact clearly demonstrates that the D’s 

have a tendency to pursue proceedings at disproportionate (and seemingly 

implausible) costs. Their unexplained, unreasonable and excessive delay in 

making their ‘strike out’ application is further evidences this. It is therefore only 

right that if they insist in doing so, that this should be at their own expense. The 

D’s response to C’s claim discloses no reasonable grounds for defending the 

claim; and/or is an abuse of the Court’s process or is otherwise likely to obstruct 

                                                 
130

See the Court of Appeal guidance in John v MGN Ltd [1997] QB 586 at p607. C contends that she 

is entitled to defend her reputation and is entitled to the maximum compensation claimed, as set out in 

her re-amended schedule of damages [C5/57/326.1652 - 326.1656] and re-amended PoC. 
131

In addition, the D’s did not make any application for costs in relation to C’s previous Tribunal 

claims, which were withdrawn by her in March 2013. 
132

At paragraph 13t of Francis Millivojevic’s first witness statement dated 27 February 2013. 
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the just disposal of the proceedings. C is bankrupt, unemployed and in receipt of 

ESA [C5/60/326.1797]
133

 and should not be required to pay the costs in order to 

continue with the rest of her claim.
134

 Imposing such a requirement would be 

oppressive and stifle a genuine claim.
135

   

 

84 In Tolstoy Miloslavsky v United Kingdom [1995] 20 EHRR 442 [A8.59], the 

European Court of Human Rights held, what it has since reiterated, that while the 

state has power to regulate access to its courts, it must not do so in ways which 

‘restrict or reduce the access left to the individual in such a way or to such an 

extent that the very essence of the right is impaired’. There is a domestic 

obligation to read CPR 25.13 conformably with the law of the Convention and in 

accordance with the principle that the court may not fix security in what it knows 

to be an unaffordable amount.
136

 This would be tantamount to striking out a C’s 

claim and would require the same process and justification as any other strike-out. 

 

Conclusion 

 

85 The words complained of will clearly affect C beyond the current legal case. 

Having said this, there is then a realistic prospect of a trial yielding a tangible and 

legitimate advantage such as to outweigh the disadvantages for the parties in terms 

of expense, and the wider public in terms of court resources. The issue of C’s 

dismissal and covert recordings and transcripts has received massive publicity 

                                                 
133

Letter from DWP to C setting out confirmation of her ESA payments. 
134

C’s claims are not weak nor unmeritous. 
135

For the same reasons C submits that it would also not be appropriate to make an order for security 

for costs. 
136

The judgments of Peter Gibson LJ in Keary Developments Ltd v Tarmac Construction Ltd [1995] 3 

All ER 534, 539-40, and Potter LJ in Kufaan Publishing Ltd v Al- Warrak Publishing Ltd (1 March 

2002, unreported), is also relevant. 
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throughout the jurisdiction. The pleadings and other selected documentation 

relating to this action are accessible to the public, see R (Guardian News and 

Media Limited) v City of Westminster Magistrates’ Court [2012] EWCA Civ 

420, where a landmark decision was made regarding open justice and the media’s 

ability to access court documents. The Court of Appeal (Lord Neuberger MR, 

Hooper and Toulson LJJ) unanimously overturned the Administrative Court and 

upheld the existence of an inherent common law power to order disclosure of 

documents which have been placed before a judge and referred to in open 

proceeding. 

 

86 The continuation of the litigation would achieve substantive vindication of C’s 

reputation. In the C’s view, the claim is therefore ‘worth the candle’. The focus 

should not be on how many people the false and defamatory statements were 

published to, but on the excessive number of statements made, the serious and 

damaging nature of them, the D’s assertion that they are true, (when they are 

demonstrably false) and the D’s contemptuous actions. Striking out C’s claim 

would reduce her access to justice in such a way and an extent that the very 

essence of her right to a fair hearing and the protection and vindication of her 

reputation will have been denied. It will also undermine public confidence in the 

administration of justice. This offends the principle of proportionality. 

STATEMENT OF TRUTH 

The Claimant believes that the facts stated in this skeleton argument are true. 

Ayodele Adele Vaughan 
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