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JUDGMENT ON/PRE HEARING REVIEW
1. The claims against Marina Walter under case number 2375023/20'f1

are struck out.

2. The claims against Careers Enterprise Ltd & Babcock Education & Skills Ltd under case numbers: 2375023/11 and 2302645/12 are dismissed upon withdrawal.
3. The Claimant is ordered'to make- a paymentto the Respondents in respect of a third of
their costs incurred in relation the proceedinqs under case numbers: 2318353/2010,
2330171/2010 & 2300254/2011 (except the stayed part) heard between 9 January and 3
February 2012.
4. As those costs exceed £10,000, they are' to be determined' by way of a detailed
assessment in a County Court in accordance with the Civil Procedure Rules 1998.
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2375023/11 & 2302645/12

REASONS FOR STRIKE OUT OF CLAIM AGAINST MARINA WALTER
1. By claim number 2375023/2011, the Claimant complains of disability discrimination and
public interest disclosure detriment. Marina Walters (MW) is one of four Respondents to
this claim. The allegations against MW are of disability discrimination and these are set
out at paragraph 89 of the claim form. The Claimant alleges that MW discriminated
against her by victimizing, harassing and 'subjecting her to less favourable treatment for
a reason arising from her disability.
.
2. An application was made on behalf of MW for the claims against her to be struck out on
jurisdictional grounds or alternatively, on grounds that the claims had no reasonable
prospect of success.
.
3.

It appears to be common ground that MW was not an employee of the First Respondent,
so vicarious liability does not apply. The Claimant in her claim form describes MW as the
agent of the London Borough of Lewisham (LBL) the First Respondent. LBL deny that
any agency relationship exists between them and MW.

4.

Under section 110 Equ.ality Act 2010, ( EQA ), agents can be personally liable for
discriminatory acts carried out on behalf of a principal.

5. The EQA does not provide a definition Of agent and the case law on the application of
section 110 (and the equivalent provisions in its predecessor, Disability Discrimination
Act 1995) is limited. MW is a Health Practitioner and Managing Director of OH Works
Ltd, a company engaged by LBL to carry out occupational health services. In relation to
this matter, the MW was engaged to carry out a stress risk assessment on the Claimant,
which took place on 20.July 2011. The methodology used in providing that professional
service was, it seems, outside the control of the LBL and was entirely determined by MW
applying her professional judgment. The Claimant does not state on what basis she
asserts that MW was acting as the agent of LBL nor has she put forward any primary
facts in support of that assertion. From the information provided, I am satisfied that MW
was simply providing a professional service.to a client and was not acting in the capacity
of agent to LBL.
6. The Claimant submitted that if MW was not an agent, she was in any event acting as a
third Party. The Claimant does not state on what basis she contends that a third party
can be liable for discrimination. Although. section 40(2} EQA dealswith third party
harassment, it does not confer personal liability on the third party but simply extends the
scope of the Employer's liability. In any event, the Claimant's pleaded case against MW
does not fall within those provisions.
.
7.

I therefore find that the Tribunal does not have jurisdiction to consider a claim against
MW. The claim against her is accordingly struck out and she is discharged from the
proceedings.

8. Even if I am wrong on that, I would in any event have struck out the claim on the grounds
that it is misconceived. The basis of the complaint is twofold: firstly that MW failed to
comply with the ethics and code of conduct of her profession in relation to the stress risk
assessment. .Secondly, that she conspired with LBL to discriminate against the Claimant
by having meetings with LBL prior to the. assessment taking place. Even if the Claimant's
view on the professionalism of MW is correct, it is difficult to see how that gives rise to a
2
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disability discrimination complaint. On the conspiracy allegation, there are no primary
facts pleaded that remotely establish a prima facie case of discrimination under the EQA.
2010.
9. An application for costs was made onbehalt of MW. A decision on this was reserved as
the Claimant said that she had not received sufficient notice of the application and
wanted to respond to it in writing. The Claimant has therefore been given until 3 May
2012, to provide a written response and MVVwas given until 10 May 2012 to reply. (The
Claimant in fact emailed her written response to the Tribunal at 05:36 on 20.4.12)
,

REASONS FOR COSTS ORDER RELATING TO THE COMPLETED CLAIMS
1. By a letter dated 20 March 2012, an application was made on behalf of all 10
Respondents for costs in relation to the claims heard by the Tribunal between 9
January and 3 February 2012. The Respondents contend that their costs are around
£260,000 and they have produced a costs schedule.
2.

"

Both parties have presented written submissions and documents in relation to the
application, The Claimant has also presented a folder of authorities, which we have
considered.

3. The matter of costs orders in the Employment Tribunal is dealt with at Rules 40 and
41 of the Employment Tribunal's Rules of Procedure 2004. The effect of Rules 40(2)
and (3) is that if a party against whom an application for costs is made is considered
by the 'fribllnal to have either, in oringing the proceedings or in conducting them,
acted vexatiously, abusively, disruptively or otherwise unreasonably, or the bringing
or conducting of the proceedings was misconceived, then the tribunal must consider
making a costs order against that party.

,

4. The cost application is brought on grounds that the claims were misconceived and ,
that the Claimant acted unreasonably in the bringing and conduct of the proceedings.
Misconceived is generally understood to mean "having no reasonable prospects of
success".
Although the Jribunal has borne in mind the specific provisions of Rule 40(3), it has " ,
taken a broad overall view in reaching its opinion under Rule 40(2) on whether any of',
the circumstances in Rule 40(3) apply.
'
,

The Tribunal has taken into account the parties' submissions and, in particular, the '"
Claimant's evidence and submissions as to means. It has also had regard to case
law and the general approach to be taken in costs cases. Finally, it has had regard to
the overriding objective to deal with cases justly.
7. As a starting point, we remind ourselves that costs do not generally follow the event
in the Employment Tribunal and are relatively unusual. Where costs orders are
'
made, they are not intended to be punitive but to cO!11pensatethe receiving party.
8.

In Scott v Commissioners of Inland Revenue 2004 IRLR 713 CA Ld Justice Sedley, ~
clarified that the key question with regard to whether a claim is misconceived is not '
whether th~ party thought they were right but whether they had reasonable grounds'
for doing so.
.~
e.,
'
,
3'
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In our Reserved Judgment, sent to the parties on 2 March 2012,.we have preferred
the Respondent's evidence in relation to all of the disputed facts and found in a
number of instances that the Claimant's interpretation and perception of events was
illogical or unreasonable. As stated at paragraph 28 of our Reasons, the Claimant
was not prepared to countenance the possibility of a non discriminatory explanation
for any of the conduct of the Respondent even when common sense dictated that
she should. The Claimant was aware of the explanations of the Respondent long
before the tribunal proceedings as they were provided to her in response to the
, various grievances that she raised concerning these matters and lntheir pleaded
response to the claims. The Claimant did not at any stage of the proceedings have
an adequate response as to why the non discriminatory explanations of the
Respondents were not acceptable. Many of her complaint occurred after one off
encounters or communications 'with individuals and she was not able to point to any
previous dealings with those indlvlduals that lead her to conclude that the treatment
was discriminatory. Instead she sought to tar evetybody with the same brush on the
basis of a mass conspiracy. Pursuing an allegation of mass conspiracy with no
evidence to substantiate it was in our view unreasonable,

10. We consider that the claims were misconceived from the outset and that the
Claimant acted unreasonably in continuing to pursue them, particularly in light of a
costs warning letter sent by the Respondents' representatives to the Claimant on 8
November 2011. In support of our conclusion that the claim was misconceived, we
refer, by way of example, on the following paragraphs of our findings of fact: 131,136,
137,139, 144, 150, 153, 160, 170 and 176.
11. We are therefore satisfied that this is a case where, in principle, a costs order should
be made.
12. In considering whether a costs order should in fact be made, we have considered the
Claimant's means. From the evidence presented, the Claimant appears to have
limited means. She is currently on benefits and has no savings or capital assets.
However in the case of Arrowsmith v Nottingham Trent University [2011) EWCA Civ
797, it was held that costs order do not need to be confined to sums the party could
pay as it may well be that their circumstances improve in the future.
13. Although the Claimant is currently unemployed, this has only occurred very recently.
The Claimant, at age 36, ,is relatively young. She has at least 15 years experience in
, the care sector and, although signed off sickat the moment, it is her intention, once
she is fully fit, to seek re-employment in this field. Up until recently, the Claimant was
earning around £30,000 per year. There is no reason to assume that she won't return .
to her chosen career at this level at some point ln the future.
14. The Respondents have incurred considerable costs in defending an unmeritorious
claim. Those costs have largely been borne by the first Respondent, a public body.
These are costs that the local authority can no doubt ill afford in these times of cost
cutting and austerity measures. In those circumstances, it cannot be just for the
Claimant to walk away with no financial repercussion.
15. Taking all of the above matters into account, we have decided that the Claimant
should pay a third of the Respondents' costs.
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16. Basedon the Respondent's schedule, this is a figure that clearly exceeds £10,000,
which means that the costs will go to the County Court to be assessed .in accordance
with the Civil Procedure Rules.
'. ~

CASE MANAGEMENT DISCUSSION~-·
ORDERS AND DIRECTIONS

Leave to Amend
1. The Claimant's application, dated 15.8.11 .and 25.8.11, to amend claim number

2375023/2011 is granted.
2.

On or before 27 April 2012, the Claimant shall set out her amendments in one
document and forward a copy to the Respondent and the Tribunal.

3. The Respondents are granted leave to file an amended Response, if necessary, by 7
May 2012.
Consolidation

.

_. -

4. On or before 4 May 2012, the Claimant shall write to the Tribunal and the
Respondents with reasons why claims 2302643/12 (claim 6) and 2302645/12 (claim
7) should not be consolidated with claims 237502.3/2011 (_ctaimA) and
.w._
-~
_.....
2302645/2012 (claim 5)
5. On or before 4 May 2012, the Claimant shall write to the Tribunal and the
Respondents with reasons why claim 2300254/2011 (claim 3) should not be heard
separately from the remaining claims.

REASONS
1. Since this hearing was listed, the Claimant has presented 2 further claims, (claims 6
and 7) in which she claims unfair dismissal, disability discrimination and public
interest disclosure.
2. These claims are linked to claims 4 and 5, which are currently reserved to this panel.
For reasons of expediency, proportionality and in line with the overriding objective, a
decision has been taken by Regional, Employment Judge Hilderbrand that claims 6
and 7. should be dealt with by this panel as well.
3. The Respondents have requested .that claims 4, 5,.6 and 7 be consolidated. The
Claimant expressed the view that ,a decision on consolidation was premature as the .
Respondents had not yet filed a response to claims 6 and 7 and she had not had an
opportunity to respond to their request in writing. I told the parties that I proposed to
consolidate the claims but would not make a final decision on the matter until I had
considered the Claimant's written representations.

5
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against Careers Enterprise Ltd (CEl) and Babcock

Education & Skills Ltd ( Babcock) are the outstanding matters of claim 3 2300254/2011. CEl and Babcock-are represented separately fr:om the Respondents
in claims 4 - 7. They do not intend to presentfurther evidence but instead will rely
on the supplemental evidence given in the 'earlier proceedings. The balance of claim
3 relates to matters occurring between 31 Oecember'2010 and 10 February 2011.
Counsel for CEl and Babcock estimates that this can be disposed of in 3 days
(including the Tribunal's' deliberations). CEl and Babcock are not involved in. claims
4, 5, 6 and 7. In those Circumstances, and in order.to reduce their costs, they have
requested that the balance of claim 3 be dealt with separatelyfrom claims 4, 5, 6 and
7. The Claimant objected to this on .the.basis that the matters' in claim 3 are
continuous acts with those in claims 4-7.
<

.

5.

My preliminary view

\

'

)5 that

claim, 3 should 'be dealt 'with separately.

It is clear that

claim 3 represents a very small part of the outstanding claims, If it were heard with
claims 4-7, it would substantlatly increase the costs of CEl and Babcock to a wholly
disproportionate level. The sensible approach would be to list claim 3 and claims 4-7
on consecutive days, with claim 3 being disposed of first and claims 4-7 being
considered together immediately afterwards. A final declslononthat will be-taken at
a later date and after the Claimant has made her written representations.
6. As the Response on claims 6 and 7 have not yet been presented, it was agreed that
no further orders would assist at this stage and the hearing was adjourned.

Employment Judge Balogun
Date and place of Order
London South
,23 April201i'
Date sent to the parties
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